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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  an  order  of  the  United  States  District 
Court  for  the  District  of  Columbia,  entered  on  November  22, 
1955,  which  directed  that  the  case  be  sent  back  to  the  Passport 
Office  of  the  Department  of  State  for  a  new  hearing  on  appellee’s 
application  for  a  passport,  and  further  ordered  that  the  ensuing 
decision  of  the  Passport  Office  be  substantiated  by  evidence 
spread  upon  the  record  (J.  A.  138).  The  jurisdiction  of  the 
District  Court  was  invoked  under  Sections  11-305  and  11-306 
of  the  D.  C.  Code,  5  U.  S.  C.  1009,  and  28  U.  S.  C.  1331,  2201. 
This  Court’s  jurisdiction  rests  on  28  U.  S.  C.  1292  (1). 

STATEMENT  OF  THE  CASE 

On  April  28,  1954,  appellee  Leonard  B.  Boudin  filed  an  ap¬ 
plication  for  a  passport  with  the  Department  of  State,  listing 
England,  France,  Switzerland,  and  Italy  as  the  countries  to  be 
visited  (J.  A.  12).  The  application  stated  that  the  passport 
would  be  used  in  part  for  pleasure  travel  but  that  the  chief 
purpose  of  the  proposed  trip  was  to  enable  appellee,  a  practicing 
attorney,  to  consult  with  clients  resident  abroad  (J.  A.  12, 13). 
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The  application  was  tentatively  disapproved  by  the  Passport 
Office  of  the  Department  of  State  upon  the  stated  ground  that 
“it  has  been  alleged  that  you  are  a  Communist”  (J.  A.  23). 
Subsequently,  appellee  met  with  Ruth  B.  Shipley,  then  Director 
of  the  Passport  Office,  and  discussed  his  application  (J.  A.  13). 
As  a  result  of  this  conference,  appellee  executed  an  affidavit  in 
the  following  form  ( J.  A.  24-25) : 

I  am  not  a  member  of  the  Communist  Party  nor  am 
I  otherwise  a  person  described  in  Regulation  51.135  sub¬ 
section  (a).  I  am  not  going  abroad  to  engage  in  ac¬ 
tivities  which  will  advance  the  Communist  movement  in 
violation  of  subsection  (c),  but  for  the  purposes  indi¬ 
cated  in  my  correspondence  with  the  Passport  Office. 

A  passport  limited  to  four  months’  duration  and  for  travel  only 
in  specified  countries  in  Europe  was  thereupon  issued  on  June 
3, 1954  (J.  A.  46). 1  Appellee  made  the  trip  as  planned  and  re¬ 
turned  to  this  country  prior  to  the  expiration  of  the  passport  on 
October  3,  1954  (J.  A.  14). 

On  October  20,  1954,  appellee  requested  that  the  Passport 
Office  extend  his  passport  to  June  1956  and  amend  it  to  permit 
travel  in  other  Western  European  countries  (J.  A.  25).  At  a 
conference  with  Ashley  Nicholas,  the  Deputy  Director  of  the 
Passport  Office,  concerning  this  application,  appellee  w*as  ad¬ 
vised  that  although  an  unrestricted  passport  could  not  be  issued 
to  him,  a  limited  passport  similar  to  the  one  which  had  just 
expired  could  be  issued  immediately  (J.  A.  29).  Appellee  de¬ 
clined  this  offer,  insisting  upon  an  unrestricted  passport.  There¬ 
after,  the  Passport  Office  sent  appellee  a  letter  dated  December 
3,  1954,  requesting  that  he  execute  an  affidavit  as  to  whether 
he  had  ever  been  a  member  of  the  Communist  Party.2  Ap¬ 
pellee  refused,  however,  to  execute  such  an  affidavit  (J.  A.  46).’ 

1  The  countries  specified  were  England.  France,  Switzerland,  and  the 
Netherlands  (J.  A.  46). 

*  The  Record  does  not  contain  a  copy  of  this  letter,  nor  does  it  show  that 
the  letter  requesting  the  affidavit  followed  appellee’s  conference  with  Mr. 
Nicholas. 

*  Section  51.142  of  the  Passport  Reflations  provides  that  at  any  stage  of 
the  proceedings,  the  applicant  may  be  required,  as  a  part  of  his  application, 
to  subscribe  under  oath  to  a  statement  with  respect  to  present  or  past  mem¬ 
bership  in  the  Communist  Party.  See  infra,  p.  11. 
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On  February  1,  1955,  Boudin  again  conferred  with  Mr. 
Nicholas  and  with  Mrs.  Shipley.  After  discussing  the  matter, 
Mrs.  Shipley  informed  appellee  that  his  previous  passport 
would  be  extended  as  requested  (J.  A.  14, 15, 26).  On  February 
24, 1954,  however,  Mrs.  Shipley  notified  appellee  that  evidence 
received  subsequent  to  the  February  1st  conference  made  it 
necessary  to  hold  that  his  case  fell  within  the  scope  of  Section 
51.135  of  the  Regulations,4  and  that  he  was  consequently  in¬ 
eligible  for  further  passport  facilities  (J.  A.  26)5.  The  letter 
went  on  to  state  specifically : 

*  *  *  In  this  connection,  evidence  has  been  obtained 
that  you  were  a  member  of  the  Communist  Party,  and 
reports  of  your  activities  in  recent  years  indicate  that  if 
your  membership  was  terminated,  it  was  under  such 
circumstances  as  to  warrant  the  conclusion,  not  other¬ 
wise  rebutted  by  the  evidence,  that  you  continue  to  act 
in  the  furtherance  and  under  the  discipline  of  the  Com¬ 
munist  Party. 

Appellee  appealed  this  rejection  of  his  application  to  the  ^ 
Board  of  Passport  Appeals  (J.  A.  27-32),  and  in  connection 
therewith  requested  that  the  Board  furnish  him  additional  in¬ 
formation  pursuant  to  Section  51.162  of  its  rules0  (J.  A.  47). 
The  Board  complied  with  this  request  by  letter  of  April  19, 
1955,  informing  appellee  that  the  file  contained  information 
concerning  his  affiliations,  associations  and  activities  with  re¬ 
spect  to  eleven  different  organizations,  groups,  or  publications, 
all  of  which  had  either  been  cited  as  subversive  or  Communistic 
or  which  were  alleged  to  be  related  to  the  Communist  move¬ 
ment  (J.  A.  49-52).  The  letter  set  forth  the  name  of  each 
organization,  appellee’s  alleged  relationship  to  it,  and,  in  all  but 

*  22  C.  F.  R..  1054  Supp.,  51.135.  See  infra,  pp.  8, 0. 

8  See  also  to  the  same  effect,  appellant’s  affidavit  of  January  11, 193C,  filed 
pursuant  to  this  Court’s  order  of  January  5, 1956,  wherein  appellant  averred 
that  “subsequent  to  June  3,  1954,  the  Department  received  information  con¬ 
cerning  Appellee’s  conduct,  both  before  and  after  the  issuance  of  the  limited 
passport,  which,  together  with  appellee’s  testimony  before  the  Department 
and  continued  refusals  to  state  under  oath  whether  he  had  been  a  member 
of  the  Communist  Party,  convinced  it  that  his  case  fell  within  the  scope  of 
Section  51.135  of  the  Passport  Regulations,  *  * 

•  22  C.  F.  R..  1954  Supp.  51.162.  See  infra,  p.  11. 
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one  case,  the  years  in  which  such  relationships,  if  terminated, 
were  alleged  to  have  existed.  Among  these  organizations  were 
the  Communist  Party  and  the  Young  Communist  League,  as 
indicated  by  the  final  paragraph  of  the  letter  (J.  A.  52) : 

The  file  contains  various  other  references  to  your  al¬ 
leged  support  of,  sympathy  for,  and  membership  in  the 
Communist  Party,  U.  S.  A.,  including  information  indi¬ 
cating  that  you  were  a  member  of  the  Young  Communist 
League  in  the  1930’s  and  also  a  member  of  the  Com¬ 
munist  Party,  and  that  the  affiliation  was  maintained 
during  the  1940’s.  You  have  been  referred  to,  as  of 
more  recent  date,  as  a  concealed  member  of  the  Com¬ 
munist  Party,  sympathetic  to  its  aims  and  objectives. 
The  file  contains  your  sworn  statement  of  June  3,  1954, 
that  you  were  not  then  a  member  of  the  Communist 
Party  with  comment  indicating  that  you  declined  to  state 
under  oath  whether  or  not  you  had  ever  prior  thereto 
been  affiliated  with,  or  a  member  of,  the  Communist 
Party.  [Underscoring  in  first  sentence  in  the  original: 
subsequent  emphasis  supplied]. 

Thereafter,  on  May  6,  1955,  a  hearing  was  held  before  the 
Board  at  which  appellee  appeared  with  his  attorney  ( J.  A.  56). 7 
At  the  hearing,  appellee  was  advised  that  the  letter  of  April 
19.  1955,  set  forth  the  substance  of  the  matters  which  were 
the  basis  for  the  denial  of  the  passport  (J.  A.  70,  71,  101,  103). 
Appellee  thereupon  testified  under  oath  that  the  averments  to 
which  he  had  sworn  in  his  affidavit  on  June  3,  1954,  continued 
to  be  true  as  of  the  date  of  the  hearing  (J.  A.  63,  64).  During 
the  course  of  the  hearing,  appellee  was  asked  the  following 
questions,  both  of  which  he  declined  to  answer: 

*  *  *  have  you  ever  been  a  member  of  the  Communist 
Party,  U.  S.  A.  or  the  Communist  Political  Association. 
[  J.  A.  80.] 

***** 

*  *  *  I  would  like  to  ask  you — and  I  will  explain  why  I 
select  this  date  of  June  25,  1950;  that  happens  to  be 

7  The  transcript  of  this  hearing  appears  in  fuU  in  the  Joint  Appendix  at 
pages  56-132. 
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the  date  on  which  the  North  Korean  forces  invaded  South 
Korea — if  on  or  after  that  date  you  have  ever  ever  been 
a  member  of  the  Communist  Party.  Mr.  Boudin.  [  J.  A. 
93.]  * 

Appellee  did,  however,  testify  as  to  the  nature  of  his  relation¬ 
ships  with  some  of  the  organizations  which  had  been  listed  in 
the  letter  (J.  A.  82-S5,  104—125).  In  addition,  he  sought  to 
show,  by  his  testimony  and  by  exhibits,  the  non-subversive 
character  of  some  of  these  organizations  {ibid.). 

On  May  27,  1955,  the  appellant,  through  his  Deputy  Under 
Secretary  for  Administration,  informed  appellee  that,  after  re¬ 
ceiving  the  recommendation  of  the  Board  of  Passport  Appeals 
and 

[a]fter  a  review  of  the  entire  record  and  on  the  basis  of 
all  the  evidence,  including  that  contained  in  confidential 
reports  of  investigation,  the  Secretary  has  disapproved 
your  request  for  a  passport  on  the  ground  that  the  grant¬ 
ing  of  passport  facilities  to  you  is  precluded  under  the 
provisions  of  Section  51.135  of  the  Passport  Regulations. 
[J.  A.  35.] 

On  August  30, 1955,  appellee  filed  his  complaint  in  this  action 
seeking  a  judgment  declaring  that  he  is  entitled  to  a  passport 
and  that  the  Passport  Regulations  and  the  Rules  of  the  Board 
of  Passport  Appeals  are  invalid;  an  injunction  enjoining  the 
appellant  from  continuing  to  deny  a  passport  to  appellee  and 
directing  the  issuance  of  a  passport  to  him  forthwith ;  and  a 
preliminary  injunction  directing  the  issuance  of  a  passport  to 
appellee  for  use  during  the  pendency  of  the  action  (J.  A.  1-S). 
Appellee  subsequently  filed  simultaneous  motions  accom¬ 
panied  by  affidavits  and  exhibits,  for  summary  judgment  and 
for  the  preliminary  injunction  requested  in  the  complaint  (J. 
A.  11-45). 

On  October  17,  1955,  appellant  cross-moved  for  summary 
judgment  (J.  A.  45).  In  the  affidavit  annexed  to  his  motion, 
appellant  stated  that  the  Board  of  Passport  Appeals,  on  reach¬ 
ing  a  decision  adverse  to  appellee,  had  recommended  to  ap¬ 
pellant  that  he  affirm  the  decision  of  the  Passport  Office ;  that 
appellant  had  thereupon  reviewed  the  Department  of  State’s 

*  See  footnote  S.  supra,  p.  2 :  J.  A.  85-S6. 
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files  on  appellee,  which  included  confidential  security  informa¬ 
tion  and  appellee’s  testimony  at  the  Board  hearing;  and  that 
he  had  concluded,  on  the  basis  of  “a  pattern  of  associations  and 
activities  on  the  part  of  the  [appellee]  over  an  extended  period 
of  time.”  that  appellee  “has  been  and  continues  to  be  a  sup¬ 
porter  of  the  Communist  movement”  (J.  A.  47).  After  listing 
specifically  the  “associations  and  activities”  upon  which  he  re¬ 
lied.  appellant  stated  as  follows  (J.  A.  48-49) : 

In  the  light  of  the  number  of  pro-Communist  as¬ 
sociations  and  activities  of  the  Plaintiff  over  a  lengthy 
period  of  time,  including  reliable  reports  as  late  as 
1950  of  actual  membership  in  the  Communist  Party,  I 
considered  that  these  associations  and  activities,  coupled 
with  the  Plaintiffs  refusal  to  state  under  oath  whether 
or  not  he  had  been  a  member  of  the  Communist  Party 
prior  to  June  3,  1954,  when  he  last  received  a  passport, 
warranted  me  in  concluding  that  he  was  still  a  supporter 
of  the  Communist  movement  and  should  be  denied 
continued  passport  facilities  under  the  established  policy 
of  Secretaries  of  State  in  recent  years  of  refusing  pass¬ 
ports  to  supporters  of  the  Communist  movement.  [Em¬ 
phasis  supplied.] 9 

After  appellant  filed  his  answer  (J.  A.  52),  the  District  Court 
heard  oral  argument  on  the  motions  before  it.  On  November 
22,  1955.  the  court  issued  an  order  denying  appellee’s  motions 
for  preliminary  injunction  and  summary  judgment  and  di¬ 
recting  “that  the  case  be  sent  back  to  the  Passport  Office  for 
a  hearing  under  Section  51.135.  said  hearing  to  be  held  within 
twenty  days  from  the  date  of  this  order.  The  decision  of  the 
Passport  Office  must  be  substantiated  by  evidence  contained  in 
the  record.”  (J.  A.  13S.)10 

In  its  Memorandum  of  Opinion  filed  the  same  dav.  the  Dis¬ 
trict  Conrt-nilad  that  there  must  be  compliance  with  due 
process  requirements  in  denying  a  passport  ( J.  A.  134) .  Hold¬ 
ing  that  “the  Secretary  of  State  is  necessarily  empowered  to 
make  reasonable  classifications  of  persons  who  are  to  be  granted 


*  See  also  footnote  5.  supra,  p.  3. 

10  The  order  did  not  pass  upon  appellant’s  motion  for  summary  judgment. 
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or  denied  passports/’  the  court  ruled  that  “Section  51.135  does 
not  appear  to  set  forth  an  unreasonable  classification,”  despite 
its  grant  of  “exceedingly  wide  discretion  to  the  Department  of 
State  to  deny  passports”  (J.  A.  135).  The  court  held,  how¬ 
ever,  that  Section  51.170,  which  prescribes  the  evidence  that  the 
Board  of  Passport  Appeals  may  consider  in  deciding  whether 
an  applicant  should  be  denied  passport  facilities  under  the  pro¬ 
visions  of  Section  51.135,  “does  not  comport  with  due  process” 
when  read  in  conjunction  with  Section  51.135,  since  it  permits 
the  Board  to  consider  confidential  information  which  is  not 
a  part  of  the  record  and  is  not  accessible  to  the  applicant 
(J.  A.  135-137). 

On  December  5,  1955,  the  District  Court  stayed  its  order  of 
Nbvember  22,  1955,  to  and  including  December  27,  1955  ( J.  A. 
138) .  On  December  19, 1955,  appellant  filed  a  notice  of  appeal 
(J.  A.  139),  and  the  District  Court,  after  hearing  argument, 
granted  appellant’s  motion  for  a  further  stay  pending  disposi¬ 
tion  of  the  appeal  ( J.  A.  139) .  On  December  21, 1955,  appellee 
filed  a  notice  of  appeal  from  the  denial  of  his  motions  for  pre¬ 
liminary  injunction  and  summary  judgment  (J.  A.  140),  and 
moved  this  Court  to  vacate  the  stay  or,  as  a  condition  of  the 
stay,  to  direct  the  issuance  of  a  temporary  three-month  passport 
to  appellee.  On  January  17, 1956,  this  Court  entered  an  order 
advancing  the  hearing  of  the  cause ;  on  January  20,  1956,  the 
court  entered  an  order  postponing  action  on  appellee’s  motion 
until  the  hearing  of  the  appeal. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  sections  of  Title  22  of  the  United  States  Code 
are  as  follows: 

Section  21  la.  Authority  to  grant,  issue  and  verify  pass¬ 
ports. 

The  Secretary  of  State  may  grant  and  issue  passports, 
and  cause  passports  to  be  granted,  issued,  and  verified  in 
foreign  countries  by  diplomatic  representatives  of  the 
United  States,  and  by  such  consul  generals,  consuls,  or 
vice  consuls  when  in  charge,  as  the  Secretary  of  State 
may  designate,  and  by  the  chief  or  other  executive  of¬ 
ficer  of  the  insular  possessions  of  the  United  States,  under 
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such  rules  as  the  President  shall  designate  and  prescribe 
for  and  on  behalf  of  the  United  States,  and  no  other  per¬ 
son  shall  grant,  issue,  or  verify  such  passports. 

Section  213.  Application  for  passport;  fees  for  taking. 

Before  a  passport  is  issued  to  any  person  by  or  under 
authority  of  the  United  States  such  person  shall  sub¬ 
scribe  to  and  submit  a  written  application  duly  verified 
by  his  oath  before  a  person  authorized  and  empowered 
to  administer  oaths,  which  said  application  shall  contain 
a  true  recital  of  each  and  every  matter  of  fact  which  may 
be  required  by  law  or  by  any  rules  authorized  by  law  to 
be  stated  as  a  prerequisite  to  the  issuance  of  any  such 
passport. 

The  following  sections  of  Title  22  of  the  Code  of  Federal 
Regulations  are  also  pertinent: 

Section  51.14.  Contents  of  applications.  [Identical  to 
22  U.  S.  C.  213,  supra.] 

Section  51.74.  Affidavits. 

Any  affidavit  which  may  be  required  under  the  rules 
in  this  part  or  shall  be  submitted  in  support  of  an  ap¬ 
plication  for  a  passport  or  the  renewal,  extension,  or 
amendment  of  a  passport  shall  be  considered  as,  and  be¬ 
come,  a  part  of  the  application. 

Section’51.75.  Refusal  to  issue  passport. 

The  Secretary  of  State  is  authorized  in  his  discretion 
to  refuse  to  issue  a  passport,  to  restrict  a  passport  for  use 
only  in  certain  countries,  to  restrict  it  against  use  in 
certain  countries,  to  withdraw  or  cancel  a  passport  al¬ 
ready  issued,  and  to  withdraw  a  passport  for  the  purpose 
of  restricting  its  validity  or  use  in  certain  countries. 

Section  51.77  Secretary  of  State  authorized  to  make 
passport  regulations. 

The  Secretary  of  State  is  authorized  to  make  regula¬ 
tions  on  the  subject  of  issuing,  renewing,  extending, 
amending,  restricting,  or  withdrawing  passports  addi¬ 
tional  to  the  rules  in  this  part  and  not  inconsistent  there¬ 
with. 
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Section  51.135.  Limitations  on  issuance  of  passports  to 
persons  supporting  Communist  movement. 

In  order  to  promote  the  national  interest  by  assuring 
that  persons  who  support  the  world  Communist  move¬ 
ment  of  which  the  Communist  Party  is  an  integral  unit 
may  not,  through  use  of  United  States  passports,  further 
the  purposes  of  that  movement,  no  passport,  except  one 
limited  for  direct  and  immediate  return  to  the  United 
States,  shall  be  issued  to: 

(a)  Persons  who  are  members  of  the  Communist 
Party  or  who  have  recently  terminated  such  member¬ 
ship  under  such  circumstances  as  to  warrant  the  con¬ 
clusion — not  otherwise  rebutted  by  the  evidence — that 
they  continue  to  act  in  furtherance  of  the  interests  and 
under  the  discipline  of  the  Community  [sic]  party; 

(b)  Persons,  regardless  of  the  formal  state  of  their 
affiliation  with  the  Communist  Party,  who  engage  in 
activities  which  support  the  Communist  movement 
under  such  circumstances  as  to  warrant  the  conclusion — 
not  otherwise  rebutted  by  the  evidence — that  they  have 
engaged  in  such  activities  as  a  result  of  direction,  dom¬ 
ination,  or  control  exercised  over  them  by  the  Commu¬ 
nist  movement; 

(c)  Persons,  regardless  of  the  formal  state  of  their 
affiliation  with  the  Communist  Party,  as  to  whom  there 
is  reason  to  believe,  on  the  balance  of  all  the  evidence, 
that  they  are  going  abroad  to  engage  in  activities  which 
will  advance  the  Communist  movement  for  the  purpose, 
knowingly  and  wilfully  of  advancing  that  movement. 

Section  51.137.  Notification  to  person  whose  passport 

application  is  tentatively  disapproved. 

A  person  whose  passport  application  is  tentatively 
disapproved  under  the  provisions  of  §  51.135  or  §  51.136 
will  be  notified  in  writing  of  the  tentative  refusal,  and 
of  the  reasons  on  which  it  is  based,  as  specifically  as  in 
the  judgment  of  the  Department  of  State  security  con¬ 
siderations  permit.  He  shall  be  entitled,  upon  request, 
and  before  such  refusal  becomes  final,  to  present  his  case 
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and  all  relevant  information  informally  to  the  Passport 
Division.  He  shall  be  entitled  to  appear  in  person  be¬ 
fore  a  hearing  officer  of  the  Passport  Division,  and  to 
be  represented  by  counsel.  He  will,  upon  request,  con¬ 
firm  his  oral  statements  in  an  affidavit  for  the  record. 
After  the  applicant  has  presented  his  case,  the  Passport 
Division  will  review  the  record,  and  after  consultation 
with  other  interested  offices,  advise  the  applicant  of  the 
decision.  If  the  decision  is  adverse,  such  advice  will 
be  in  writing  and  shall  state  the  reasons  on  which  the 
decision  is  based  as  specifically  as  within  the  judgment 
of  the  Department  of  State  security  limitations  permit. 
Such  advice  shall  also  inform  the  applicant  of  his  right 
to  appeal  under  §  51.138. 

Section  51.138.  Appeal  by  passport  applicant. 

In  the  event  of  a  decision  adverse  to  the  applicant, 
he  shall  be  entitled  to  appeal  his  case  to  the  Board  of 
Passport  Appeals  provided  for  in  $  51.139. 

Section  51.139.  Creation  and  functions  of  Board  of 

Passport  Appeals. 

There  is  hereby  established  within  the  Department  of 
State  a  Board  of  Passport  Appeals,  hereinafter  referred 
to  as  the  Board,  composed  of  not  less  than  three  officers 
of  the  Department  to  be  designated  by  the  Secretary  of 
State.  The  Board  shall  act  on  all  appeals  under 
§  51.138.  The  Board  shall  adopt  and  make  public  its 
own  rules  of  procedure. ‘to  be  approved  by  the  Secre¬ 
tary.  which  shall  provide  that  its  duties  in  any  case 
may  be  performed  by  a  panel  of  not  less  than  three  mem¬ 
bers  acting  by  majority  determination.  The  rules  shall 
accord  applicant  the  right  to  a  hearing  and  to  be  repre¬ 
sented  by  counsel,  and  shall  accord  applicant  and  each 
witness  the  right  to  inspect  the  transcript  of  his  own 
testimony. 

Section  51.140.  Duty  of  Board  to  advise  Secretary  of 

State  on  action  for  disposition  of  appealed  cases. 

It  shall  be  the  duty  of  the  Board,  on  all  the  evidence, 
to  advise  the  Secretary  of  the  action  it  finds  necessary 
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and  proper  to  the  disposition  of  cases  appealed  to  it, 
and  to  this  end  the  Board  may  first  call  for  clarification 
of  the  record,  further  investigation,  or  other  action  con¬ 
sistent  with  its  duties. 

Section  51.141.  Bases  for  findings  of  fact  by  Board. 

(a)  In  making  or  reviewing  findings  of  fact,  the 
Board,  and  all  others  with  responsibility  for  so  doing 
under  $$  51.135  to  51.143,  shall  be  convinced  by  a  pre¬ 
ponderance  of  the  evidence,  as  would  a  trial  court  in 
a  civil  case. 

(b)  Consistent  and  prolonged  adherence  to  the  Com¬ 
munist  Party  line  on  a  variety  of  issues  and  through 
shifts  and  changes  of  that  line  will  suffice,  prima  facie, 
to  support  a  finding  under  §  51.135  (b). 

Section  51.142.  Oath  or  affirmation  by  applicant  as  to 
membership  in  Communist  Party. 

At  any  stage  of  the  proceedings  in  the  Passport  Divi¬ 
sion  or  before  the  Board,  if  it  is  deemed  necessary,  the 
applicant  may  be  required,  as  a  part  of  his  application, 
to  subscribe,  under  oath  or  affirmation,  to  a  statement 
with  respect  to  present  or  past  membership  in  the  Com¬ 
munist  Party.  If  applicant  states  that  he  is  a  Com¬ 
munist,  refusal  of  a  passport  in  his  case  will  be  without 
further  proceedings. 

Section  51.162.  Supplementary  information  to  appli¬ 
cant. 

The  purpose  of  the  hearing  is  to  permit  applicant  to 
present  all  information  relevant  and  material  to  the 
decision  in  his  case.  Applicant  may,  at  the  time  of  fil¬ 
ing  his  petition,  address  a  request  in  writing  to  the 
Board  for  such  additional  information  or  explanation 
as  may  be  necessary  to  the  preparation  of  his  case.  In 
conformity  with  the  relevant  laws  and  regulations,  the 
Board  shall  pass  promptly  and  finally  upon  all  such 
requests  and  shall  advise  applicant  of  its  decision.  The 
Board  shall  take  whatever  action  it  deems  necessary  to 
insure  the  applicant  of  a  full  and  fair  consideration  of 
his  case. 
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Section  51.170.  Probative  value  of  evidence. 

In  determining  whether  there  is  a  preponderance  of 
evidence  supporting  the  denial  of  a  passport  the  Board 
shall  consider  the  entire  record,  including  the  transcript 
of  the  hearing  and  such  confidential  information  as  it 
may  have  in  its  possesssion.  The  Board  shall  take  into 
consideration  the  inability  of  the  applicant  to  meet  in¬ 
formation  of  which  he  has  not  been  advised,  specifically 
or  in  detail,  or  to  attack  the  creditability  of  confidential 
informants. 

STATEMENT  OF  POINTS 

The  District  Court  erred  in  sending  the  case  back  to  the 
Passport  Office  for  a  new,  quasi-judicial  hearing  on  appellee's 
application  for  a  passport. 

SUMMARY  OF  ARGUMENT 

By  its  Order  of  November  22,  1955,  sending  the  case  back 
to  the  Passport  Office  for  a  quasi- judicial  hearing,  the  District 
Court  considered  and  decided  a  constitutional  question  of  far- 
reaching  effect.  It  is  our  contention  that  this  question  should 
not  have  been  reached  in  the  present  case,  since  the  record 
reveals  that  appellee  was  neither  entitled  to  raise  the  question 
nor  to  obtain  the  relief  granted. 

A.  It  is  a  self-evident  proposition  that  persons  who  apply 
for  permits  or  licenses  required  for  the  exercise  of  a  right  or 
privilege  must  comply  with  the  reasonable  procedural  steps 
which  have  been  established  for  the  submission  and  processing 
of  such  applications,  particularly  the  requirements  as  to  the 
contents  of  the  application.  In  the  present  case,  the  statute 
calls  for  the  submission  of  a  signed  and  s\yorn  application  con¬ 
taining  a  true  recital  of  all  matters  of  fact  which  may  be  re¬ 
quired  by  law  or  by  the  authorized  rules.  22  U.  S.  C.  213. 
The  authorized  rules  require,  if  deemed  necessary,  the  submis¬ 
sion  of  a  signed  and  sworn  statement  relating  to  present  or 
past  membership  in  the  Communist  Party,  which  statement  is 
to  be  considered  as,  and  to  become,  a  part  of  the  application. 
22  C.  F.  R.  1954  Supp.  51.142;  22  C.  F.  R.  51.74.  Appellee’s 
refusal  to  submit  such  an  affidavit  when  duly  requested  to  do 
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so,  as  well  as  his  refusal  to  answer,  when  questioned  as  to  mem¬ 
bership  in  the  Communist  Party  prior  to  June  3,  1954,  at  the 
hearing  before  the  Board  of  Passport  Appeals,  had  the  effect  of 
rendering  his  application  incomplete.  In  these  circumstances, 
appellee  is  not  a  bona  fide  “applicant”  entitled  to  demand  con¬ 
sideration  of  his  application  by  appellant  or  the  courts. 

B.  In  addition  to  nullifying  the  effect  of  his  initial  applica¬ 
tion,  appellee’s  failure  to  respond  on  the  occasions  noted  has 
resulted  in  a  fatal  gap  in  the  information  required  to  show 
prima  facie  eligibility  for  passport  facilities  under  the  pertinent 
regulations.  The  burden  is  upon  the  applicant  to  make  such 
a  prima  facie  showing  of  entitlement  by  making  a  full  dis¬ 
closure  of  all  information  which  is  material  and  relevant  to  the 
administrative  determination.  Having  failed  to  meet  this 
burden  and  to  make  the  disclosure  required,  as  well  as  having 
failed  to  complete  the  application,  appellee  has  no  standing  to 
raise  the  questions  decided  below,  or  to  demand  either  a  pass¬ 
port  or  the  quasi-judicial  hearing  which  wras  ordered  by  the 
District  Court.  Cf.  Brooks  v.  Laws,  92  U.  S.  App.  D.  C.  366, 
208  F.  2d  18. 

ARGUMENT 

Appellee  has  not  established  his  eligibility  for  a  passport 
under  the  governing  statute  and  regulations  and  hence  is 
not  entitled  to  the  quasi- judicial  hearing  ordered  by  the 
district  court 


INTRODUCTION 

The  complaint  in  this  case  attacks  the  Secretary  of  State’s 
denial  of  appellee’s  application  for  a  passport  as  unlawful,  ar¬ 
bitrary  and  capricious.  It  asserts  several  constitutional 
grounds  which  allegedly  render  invalid  the  statutes,  the  regula¬ 
tions,  and  the  action  here  taken.  The  District  Court  thought 
it  necessary  to  reach  and  decide  these  grave  issues  in  order  to 
dispose  of  the  case — striking  down  a  regulation  of  the  Secretary 
as  violative  of  the  due  process  requirements  of  the  Fifth  Amend¬ 
ment,  and  holding  that  due  process  cannot  be  met  without  a 
hearing  at  which  all  of  the  evidence,  upon  which  the  Secretary’s 
decision  is  based,  is  spread  upon  the  record. 
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It  is  appellant’s  position  that  the  district  court  could  have 
and  should  have  decided  this  case  without  reaching  those  issues. 
As  the  Supreme  Court  so  recently  stated  in  Peters  v.  Hobby, 
349  U.  S.  331,  it  is  a  fundamental  canon  of  American  juris¬ 
prudence  “not  to  anticipate  a  question  of  constitutional  law  in 
advance  of  the  necessity  for  deciding  it.”  Id.  at  338.  In  our 
view,  the  court  below  unjustifiably  ignored  valid  grounds  for 
upholding  the  Secretary’s  determination,  grounds  which  would 
have  made  it  unnecessary  to  reach  those  constitutional  ques¬ 
tions.  On  this  appeal,  therefore,  we  concern  ourselves  with 
what  we  conceive  to  be  the  preliminary  and  controlling  ques¬ 
tions  in  this  case  which  the  court  below  overlooked,  i  e.,  (1) 
whether,  as  a  procedural  matter,  appellee  in  fact  filed  a  com¬ 
plete  application  for  a  passport,  and  (2)  whether,  as  a  substan¬ 
tive  matter,  he  met  his  initial  burden  of  establishing  prima  facie 
eligibility  for  a  passport  by  fully  disclosing  all  information 
relevant  to  the  determination.  It  is  our  contention  that  ap¬ 
pellee’s  refusal  to  submit  a  sworn  statement  relative  to  past 
membership  in  the  Communist  Party,  requested  of  him  by  the 
Department  of  State  in  accordance  with  the  governing  statute 
(22  U.  S.  C.  213)  and  the  regulation  validly  promulgated  there¬ 
under  (22  C.  F.  R.,  1954  Supp.,  51.142),  rendered  the  applica¬ 
tion  incomplete  and  constituted  a  failure  on  the  part  of  appellee 
to  meet  his  burden  of  establishing  prima  facie  entitlement  to 
passport  facilities.11  We  believe,  therefore,  that  there  is  no 
occasion  here  to  determine  as  an  abstract  matter  what  pro¬ 
cedural  rights  some  other  or  hypothetical  applicant  for  a  pass¬ 
port  may  be  entitled  to;  in  the  circumstances  of  this  case,  ap¬ 
pellee  was  accorded  far  more  than  the  procedures  or  “rights” 
which  his  actions  put  him  in  a  position  to  demand. 

Accordingly,  for  the  purposes  of  this  appeal,  it  is  neither 
necessary  nor  desirable  to  explore  the  scope  of,  or  ask  recon¬ 
sideration  of  this  Court’s  statement  in  Shachtman  v.  Dulles, 
—  U.  S.  App.  D.  C.  — ,  225  F.  2d  938  at  941,  that  there  is  a 
“natural  right”  to  travel  protected  by  the  Fifth  Amendment. 
Xor  do  we  think  it  necessary  to  discuss  what  procedures  would 
constitute  a  “due  process”  hearing  in  the  context  of  passport 


“  This  contention  was  advanced  on  page  ii  of  appellant’s  Memorandum  of 
Points  and  Authorities  In  Support  of  Motion  for  Summary  Judgment. 
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proceedings,  or  the  extent  of  the  limitations,  if  any,  upon  the 
discretion  of  appellant  in  granting  or  denying  passports.  We 
are  of  the  view  that  this  is  not  a  proper  case  for  the  considera¬ 
tion  of  such  questions,  and  that  the  District  Court  should  have 
ruled  that,  in  the  circumstances  of  this  case,  appellee  has  not 
established  his  eligibility  for  a  passport. 

A.  Appellee’s  failure  to  execute  the  affidavit  requested  of  him  by  the 
passport  office  is  a  procedural  bar  to  the  action  ordered  by  the  district 
court 

1.  As  this  Court  has  recently  noted,  “the  issuance  of  pass¬ 
ports  throughout  our  history  has  been  left  to  the  judgment 
of  the  Secretary  of  State  under  Presidential  regulation  *  * 
Sh-achtman  v.  Dulles ,  —  U.  S.  App.  D.  C.  — ,  225  F.  2d  93S  at 
942.12  Although  the  Secretary  of  State  had  performed  this 
function  in  the  exercise  of  his  authority  derived  from  the  Presi¬ 
dent  in  the  field  of  foreign  affairs  since  the  early  days  of  the 
Government,13  it  was  not  until  1S56  that  Congress  passed  legis¬ 
lation  dealing  directly  with  the  authority  of  the  Secretary  of 
State  in  granting  or  denying  passports.11  The  present  form 
of  this  statute,  found  in  part  in  22  U.  S.  C.  211a,  as  derived 
from  R.  S.  4075,  provides  that  the  “Secretary  of  State  may 
grant  and  issue  passports  *  *  *  under  such  rules  as  the  Presi¬ 
dent  shall  designate  and  prescribe  *  *  By  the  Act  of 
June  15,  1917,  40  Stat.  277,  however.  Congress  established 
certain  procedural  steps  which  must  be  followed  by  passport 
applicants.  As  codified  in  22  U.  S.  C.  213,  that  statute  requires 
that: 


’*The  Court  went  on  to  state  that  the  issuance  of  passports  “is  subject 
only  to  constitutional  safeguards."  and  held  that  “The  courts  by  reason  of 
the  Constitution  have  a  responsibility  in  the  matter  although  a  limited  one.” 
225  F.  2d  at  940.  As  previously  noted,  supra,  p.  14,  the  appellant  does  not 
consider  it  necessary  to  discuss  on  this  appeal  the  correctness  of  the  view 
that  customary  constitutional  safeguards  apply  to  applicants  for  passports. 

’*  Stuart,  Safeguarding  the  State  through  Passport  Control,  12  Dept,  of 
State  Bull,  1066  (1945)  ;  Dept,  of  State,  The  American  Passport,  77  (ISOS). 

14  Act  of  August  IS,  1856,  11  Stat.  60.  The  initial  purpose  of  this  legisla¬ 
tion  was  to  prohibit  the  issuance  of  passports  by  anyone  other  than  the 
Secretary  of  State.  See  Dep’t.  of  State,  The  American  Passport,  41  (1898)  : 
Borchard,  The  Diplomatic  Protection  of  Citizens  Abroad,  496  (1015)  ;  3 
Moore,  International  Laic  Digest,  S62,  ct  seq.  (1906). 


Before  a  passport  is  issued  to  any  person  by  or  under 
authority  of  the  United  States  such  person  shall  sub¬ 
scribe  to  and  submit  a  written  application  duly  verified 
by  his  oath  before  a  person  authorized  and  empowered 
to  administer  oaths,  which  said  application  shall  contain 
a  true  recital  of  each  and  every  matter  of  fact  which 
may  be  required  by  law  or  by  any  rules  authorized  by 
law  to  be  stated  as  a  prerequisite  to  the  issuance  of  any 
such  passport.  [Emphasis  supplied.] 

Pursuant  to  the  authority  conferred  by  Section  211a  to  make 
rules  to  guide  the  Secretary  in  granting  and  issuing  passports, 
the  President  has  prescribed  in  detail  the  procedures  which 
must  be  complied  with  by  all  applicants.  Executive  Order 
7S56,  3  F.  R.  799,  22  C.  F.  R.  51.1  et  seq.  These  regulations, 
among  other  things,  reiterate  the  provisions  of  Section  213  of 
Title  22.  quoted  above,  requiring  a  sworn  application  (22  C.  F. 
R.  51.14).  and  prescribe  the  manner  of  execution  of  the  appli¬ 
cation  (22  C.  F.  R.  51.51-51.73).  its  contents  (22  C.  F.  R. 
51.15),  and  the  necessary  supporting  documents  which  must 
accompany  applications  (22  C.  F.  R.  51.23-51.26).  The  Ex¬ 
ecutive  Order  further  provides  as  follows  (22  C.  F.  R.  51.74): 

Affidavits.  Any  affidavit  which  may  be  required 
under  the  rules  in  this  part  or  shall  be  submitted  in 
support  of  an  application  for  a  passport  or  the  renewal, 
extension  or  amendment  of  a  passport  shall  be  con¬ 
sidered  as,  and  become,  a  part  of  the  application. 

Finally,  after  authorizing  the  Secretary  of  State  “in  his  discre¬ 
tion  to  refuse  to  issue  a  passport,  [or]  to  restrict  a  passport 
for  use  only  in  certain  countries”  (22  C.  F.  R.  51.75),  the 
Executive  Order  gives  the  Secretary  authority  “to  make  regu¬ 
lations  on  the  subject  of  issuing,  renewing,  extending,  amend¬ 
ing,  restricting,  or  withdrawing  passports  additional  to  the 
rules  in  this  part  and  not  inconsistent  therewith.” 

The  authority  thus  delegated  to  the  Secretary  of  State  has 
been  exercised  by  him  in  promulgating  the  regulations  which 
are  now  found  in  Sections  51.101  through  51.170  of  Title  22 
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of  the  Code  of  Federal  Regulations.1"’  These  regulations  pro¬ 
hibit  the  issuance  of  passports  to  applicants  found  to  be  asso¬ 
ciated  with  the  Communist  Party  or  the  Communist  movement 
in  specified  ways  (22  C.  F.  R.,  1954  Supp.  51.135),  and  estab¬ 
lish  procedural  protections  in  the  form  of  hearings  before  the 
Passport  Office  and  the  Board  of  Passport  Appeals,  a  body  cre¬ 
ated  by  the  regulations  (22  C.  F.  R.,  1954  Supp.  51.139),  for 
applicants  whose  passports  have  been  denied  (22  C.  F.  R.,  1954 
Supp.  51.137-51.170,  as  amended  by  21  F.  R.  336).  Of  par¬ 
ticular  significance  here,  the  regulations  establish  the  follow¬ 
ing  requirement  with  respect  to  applications  (22  C.  F.  R., 
1954  Supp.  51.142) : 

Oath  or  affirmation  by  applicant  as  to  membership  in 
Communist  Party.  At  any  stage  of  the  proceedings  in 
the  Passport  Division  or  before  the  Board,  if  it  is  deemed 
necessary,  the  applicant  may  be  required,  as  a  part  of 
his  application,  to  subscribe,  under  oath  or  affirmation, 
to  a  statement  with  respect  to  present  or  past  member¬ 
ship  in  the  Communist  Party.  If  the  applicant  states 
that  he  is  a  Communist,  refusal  of  a  passport  in  his 
case  will  be  without  further  proceedings.  [Emphasis 
supplied.] 

Reading  the  foregoing  provisions  together:  (1)  the  statute 
precludes  the  issuance  of  a  passport  unless  and  until  the  appli¬ 
cant  has  submitted  a  signed  and  sworn  application  containing 
“a  true  recital”  of  “every  matter  of  fact  which  may  be  required 
by  *  *  *  any  rules  authorized  by  law  *  *  *”  (22  U.  S.  C. 
213;  22  C.  F.  R.  51.14);  and  (2)  the  rules  require,  “if  it  be 
deemed  necessary”,  the  submission  “as  a  part  of  the  applica¬ 
tion”  of  a  statement  signed  under  oath  or  affirmation  “with 
respect  to  present  or  past  membership  in  the  Communist  Party” 

“Sections  51.101  through  51.134  are  printed  in  17  F.  R.  N013.  22  C.  F.  R. ; 
Sections  51.135  through  51.170  are  found  in  10  F.  R.  161,  22  C.  F.  R.,  1954 
Supp.  The  Secretary  most  recently  exercised  his  authority  to  issue  regu¬ 
lations  in  this  field  on  January  10,  1056.  when  he  amended  Sections  51.136 
and  51.143  in  ways  not  here  relevant.  21  F.  R.  336. 
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(22  C.  F.  R„  1954  Supp.  51.142),  and  provide  that  any  affidavit 
required  by  the  rules  “shall  be  considered  as,  and  become,  a  part 
of  the  application”  (22  C.  F.  R.  51.74).  Thus,  under  the  statute 
and  regulations,  if  the  submission  of  a  sworn  statement  in  the 
form  prescribed  by  Section  51.142 — relating  to  “present  or  past 
membership  in  the  Communist  Party” — is  “deemed  necessary”, 
no  passport  may  issue  until  such  a  statement  has  been  sub¬ 
mitted  by  the  applicant  “as  a  part  of  his  application.” 

2.  Clearly,  this  requirement  has  not  been  satisfied  here.  Ap¬ 
pellee’s  first  application  for  a  passport  resulted  in  the  granting 
of  limited  passport  facilities  after  the  execution  of  a  limited 
affidavit,  an  affidavit  which  dealt  with  present  membership 
but  did  not  deal  with  the  question  of  past  membership  in  the 
Communist  Party  (J.  A.  24,  25,  46).  When  appellee  subse¬ 
quently  applied  for  renewed  passport  facilities,  he  was  informed 
that  the  unrestricted  passport  he  sought  could  not  be  issued 
but  that  a  limited  passport  could  again  be  granted  (J.  A.  29). 
Thereafter^  newly  received  information  made  it  impossible  to 
issue  appellee  even  a  limited  passport  in  the  absence  of  an 

mfimhprship-  The  Passport  Office  so  in¬ 
formed  appellee  in  its  letter  of  December  3,  1954.  The  letter 
reiterated  the  Department's  desire  to  receive  from  appellee  a 
clear  and  unequivocal  affidavit  of  the  nature  outlined  in  Sec¬ 
tion  51.142  of  the  Passport  Regulations  (“a  statement  with  re¬ 
spect  to  present  or  past  membership  in  the  Communist  Party”, 
emphasis  supplied).  Appellee  failed  to  comply  with  this  re¬ 
quest.  Again,  during  the  hearing  before  the  Board  of  Passport 
Appeals,  appellee,  while  under  oath,  refused  to  comply  with  re¬ 
newed  requests  for  a  statement  with  respect  to  past  member¬ 
ship  in  the  Communist  Party.  It  necessarily  follows,  therefore, 
V  that  the  procedural  requirements  of  the  statute  and  regulations 
were  not  met  and  that  appellee’s  application  was,  and  is,  in¬ 
complete.  Accordingly,  under  the  plain  terms  of  the  statute, 
appellee  is  not  entitled  to  a  passport. 

Even  if  the  statute  were  not  explicit  on  this  point,  the  same 
result  would  follow.  Both  law  and  reason  require  one  who 
applies  to  duly  constituted  authorities  for  a  license,  permit  or 
other  authorization  for  the  exercise  of  a  right  or  privilege,  to 
comply  with  the  basic  procedural  requirements  of  the  statute, 


19 


ordinance  or  regulation  under  which  the  license  or  permit  is 
sought.1”  Cf.  Garner  v.  Los  Angeles  Board,  341  U.  S.  716,  720, 
730 ;  Gerende  v.  Board  of  Supervisors,  341  U.  S.  56.  This  prin¬ 
ciple  is  so  self-evident  that  few  applicants  have  contested  it 
and  few  courts  have  been  called  upon  to  make  an  affirmative 
statement  of  the  rule.  Two  state  court  cases  are,  however, 
illustrative.  In  Cohen  v.  Thompson,  101  N.  J.  Law  503,  129 
Atl.  700,  the  Supreme  Court  of  Newr  Jersey,  although  holding 
that  a  license  to  operate  a  public  eating  place  is  “a  right  be¬ 
longing  to  the  applicant  when  he  complies  with  the  applicable 
laws  and  ordinances'.’  (129  Atl.  at  701,  702,  emphasis  supplied), 
refused  to  issue  a  writ  of  mandamus  to  compel  the  issuance  of 
a  permit  where  it  appeared  that  the  applicant  had  not  com¬ 
plied  with  the  ordinance  in  failing  to  file  a  plan  of  the  structure 
indicating  the  proposed  plumbing  and  drainage  facilities.  And 
in  Cloverleaf  Trailer  Sales  Co.  v.  Borough  of  Pleasant  Hills,  336 
Pa.  116.  76  A.  2d  872,  the  Supreme  Court  of  Pennsylvania  re¬ 
fused  to  compel  the  issuance  of  a  permit  for  operation  and 
maintenance  of  a  trailer  camp  on  similar  grounds.  There  the 
ordinance  required  that  anyone  filing  an  application  for  such  a 
permit  “shall  file  therewith  a  copy  of  the  plan  of  the  proposed 
camp  *  *  *”  (76  A.  2d  at  874).  The  applicant’s  failure  to  file 
such  a  plan  was  held  to  preclude  the  intervention  of  the  court. 

So  here,  even  if  this  Court  were  to  adopt  appellee’s  thesis 
that  an  applicant  who  fulfills  the  statutory  requirements  is  en¬ 
titled  to  a  passport  as  a  matter  of  right,  appellee  would  none¬ 
theless  lack  standing  to  assert  such  a  right  since  he  has  not,  in 
fact,  fulfilled  those  requirements.  His  failure  to  file  the  re¬ 
quested  affidavit  concerning  past  membership  in  the  Com¬ 
munist  Party  has  rendered  his  application  incomplete,  and 
consequently,  appellee  is  in  no  position  to  demand  either  a  pass¬ 
port  or  the  new  quasi- judicial  hearing  which  was  ordered  by  the 
court  below. 


i«  »xhe  procedure  prescribed  by  the  statute  or  ordinance  for  the  granting 
of  licenses  must  be  followed  by  applicant.  Accordingly,  where  the  statute 
or  ordinance  provides  that  applicant  shaU  tile  a  written  application  in  a 
prescribed  form  which  sets  forth  certain  information,  *  *  *  such  statute 
or  ordinance  must  be  complied  with  in  order  to  entitle  applicant  to  a  license.” 
53  C.  J.  S.,  Licences,  §  39,  pp.  63G-637. 
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B.  In  refusing  to  file  the  requested  affidavit  or  to  testify  as  to  whether  he 
had  been  a  member  of  the  Communist  Party  prior  to  June  3,  1954,  appellee 
failed  to  meet  his  burden  of  showing  prima  facie  entitlement  to  a  pass¬ 
port  and  failed  to  make  the  full  and  fair  disclosure  required  of  him 

1.  Inherent  in  the  requirement  that  an  applicant  for  a  license 
or  permit  comply  with  established  procedural  requirements  with 
respect  to  applications  is  the  rule  that  the  burden  rests  upon 
the  applicant  to  establish,  as  a  substantive  matter,  his  prima 
facie  eligibility  for  the  authorization  sought ;  corollary  to  this 
burden  is  the  duty  of  the  applicant  to  make  a  full  and  fair  dis¬ 
closure  of  all  facts  which  are  material  and  relevant  to  the  de¬ 
termination  of  eligibility.  It  is  difficult  to  conceive  of  a  situ¬ 
ation  requiring  a  license  or  permit  which  does  not  place  upon  the 
applicant  the  burden  of  showing  prima  facie  eligibility  under 
proper  regulations,  or  which  permits  the  applicant  to  conceal 
information  properly  deemed  relevant  to  the  question  of  en¬ 
titlement. 

This  Court  has  long  recognized  these  fundamental  principles. 
A  recent  example  is  this  Court’s  decision  in  Brooks  v.  Laws,  92 
II.  S.  App.  D.  C.  366,  208  F.  2d  18.  There,  Brooks  sought  to 
compel  the  District  Court  for  the  District  of  Columbia  to  admit 
him  to  practice  after  that  court  had,  on  the  recommendation  of 
its  Committee  on  Admissions  and  Grievances,  denied  his  appli¬ 
cation.  In  denying  leave  to  file  a  complaint  in  the  Court  of 
Appeals,  this  Court  declared  that  one  who  fails  to  meet  his 
burden  of  bringing  himself  within  the  class  of  those  entitled  to 
the  right  or  privilege  sought  is  not  only  not  entitled  to  the  right 
or  privilege,  but  is  not  entitled  to  a  hearing  on  the  question  of 
his  eligibility  (208  F.  2d  at  29) : 

Brooks  complains  that  he  was  not  given  a  hearing 
before  the  District  Court.  He  cites  Goldsmith  v.  U.  S. 
Board  of  Tax  Appeals  in  support  of  this  position.  But 
we  think  that  opinion  is  contrary  to  his  contentions 
*  *  *.  In  the  first  place  the  Court  carefully  defined 
the  right  to  a  hearing  upon  an  application  for  admis¬ 
sion  in  these  words: 

“We  think  that  the  petitioner  having  shown  by 
his  application  that,  being  a  citizen  of  the  United 
States  and  a  certified  public  accountant  under  the 
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laws  of  a  State,  he  was  within  the  class  of  those  en¬ 
titled  to  be  admitted  to  practice  under  the  Board’s 
rules,  he  should  not  have  been  rejected  upon  charges 
of  his  unfitness  without  giving  him  an  opportunity 
by  notice  for  hearing  and  answer.” 

What  Goldsmith  showed,  and  what  the  Court  de¬ 
scribed  as  the  prerequisite  to  the  right  to  hearing,  Brooks 
did  not  show.  Brooks  did  not  show  by  his  application 
that  he  was  within  the  class  of  those  entitled  to  be  ad¬ 
mitted  under  the  court's  rules.  [Emphasis  supplied.]17 

This  Court  has  reached  the  same  result  in  other  areas.  In 
Great  Western  Broadcasting  Ass’n  v.  Federal  Communications 
Com’n,  68  App.  D.  C.  119,  94  F.  2d  244,  the  applicant  sought 
authority  to  erect  two  broadcasting  stations.18  One  of  the 
grounds  for  the  Commission’s  denial  of  the  applications  was 
that  the  applicant  “failed  to  furnish  all  the  information  called 
for  by  the  questions  contained  in  the  applications  *  *  *”  (94 
F.  2d  at  246).  Speaking  for  this  Court,  Chief  Judge  Groner 
pointed  out  that  (94  F.  2d  at  246) : 

Undoubtedly  the  act  contemplates  that  the  applicant 
for  a  license  shall  establish  those  qualifications  for  the 
license  which  would  make  its  grant  serve  the  public  in¬ 
terest,  and  this  necessarily  presupposes  a  frank,  candid, 
and  honest  disclosure  of  the  facts  as  to  its  qualifications 
deemed  by  the  commission  essential  to  enable  the  com¬ 
mission  to  act  within  its  powers. 

Cf.  Middlesboro  Liquor  &  Wine  Co.  v.  Berkshire,  77  U.  S.  App. 
D.  C.  88, 133  F.  2d  39. 


17  That  an  applicant  for  admission  to  the  bar  must  submit  his  own  evi¬ 
dence  of  eligibility  is  further  borne  out  by  the  state  court  decisions,  which 
are  uniformly  to  the  effect  that  the  lawyer  applicant  must  submit  prima 
facie  evidence  of  good  character,  and  must  fully  disclose  any  charges  that 
have  ever  been  preferred  against  him.  Spears  v.  State  Bar  of  California , 
211  Cal.  183,  294  Pac.  697,  and  cases  cited :  Rosencranz  v.  Tidrinffton.  193 
Ind.  472,  341  N.  E.  f>8.  28  A.  L.  R.  1136. 

“The  applicable  statute,  47  U.  S.  C.  309  (a),  provides:  “If  upon  exam¬ 
ination  of  any  application  [for  a  station  license]  the  Commission  shall  find 
that  public  interest,  convenience,  and  necessity  would  be  served  by  the 
granting  thereof,  it  shall  grant  such  application.” 
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The  Court  of  Appeals  for  the  Ninth  Circuit  has  similarly- 
ruled  in  Pacific  Power  <fc  Light  Co.  v.  Federal  Power  Com’n, 
111  F.  2d  1014,  aff'd  307  U.  S.  156.  a  case  involving  an  applica¬ 
tion  for  Federal  Power  Commission  approval  of  a  proposed 
consolidation  as  “consistent  with  the  public  interest  *  * 

The  court  rejected  the  Commission’s  view*  that  the  statute  con¬ 
templated  an  affirmative  finding  by  the  Commission  that  a 
proposed  merger  would  result  in  a  “substantial  advantage  or 
benefit  to  the  public  *  *  *”  (id.  at  1016)  ,  holding  that  the  act 
required  no  more  than  a  showring  by  the  applicant  that  the 
merger  w*ould  not  result  in  detriment  to  the  public.  Of  sig¬ 
nificance  here,  the  court  recognized  “the  existence  of  a  substan¬ 
tive  right  to  have  the  Commission’s  approval  upon  the  making 
of  the  statutory  showing”  (id.  at  1017),  but  ruled  that  (ibid.) : 

The  Commission  properly  requires  applicants  to  make 
a  full  disclosure  of  all  material  facts.  The  burden  is 
on  them  of  showing  affirmatively  that  the  acquisition 
or  merger  is  consistent  with  the  public  interest. 

See  also  to  the  same  effect,  Eschbach  v.  Contractors,  Pacific 
Naval  Air  Bases,  181  F.  2d  860,  864  (C.  A.  7) ;  Evans  v.  United 
States,  65  F.  Supp.  1S3  (three-judge  district  court),  affirmed, 
329  U.  S.  66S;  Alton  Railroad  Co.  v.  United  States,  315  U.  S. 
15,  25;  Irvin  v.  Hobby,  131  F.  Supp.  851,  865  (N.  D.  Iow*a); 
Norment  v.  Hobby,  124  F.  Supp.  489  (D.  Ala.). 

2.  Applying  these  principles  to  the  case  at  bar,  appellee  has 
patently  failed  both  to  meet  his  initial  burden  of  proof  and  to 
make  the  full  disclosure  required  of  him.  The  answrer  to  the 
question  w’hether  appellee  was  a  member  of  the  Communist 
Party  prior  to  June  3, 1954,  is  an  extremely  important  and  obvi¬ 
ously  relevant  item  of  information  to  be  considered  in  deciding 
whether  appellee  falls  within  any  one  of  the  categories  of 
Section  51.135  of  the  regulations.  Cf.  United  States  v.  Eisler, 


19 The  applicable  statute,  16  U.  S.  C.  824b  (a),  provides:  “No  public  utility 
shall  *  *  *  consolidate  [its]  facilities  *  *  *  with  those  of  any  other  per¬ 
son  *  *  *  without  first  having  secured  an  order  of  the  Commission  author¬ 
izing  it  to  do  so.  *  *  *  [I]f  the  Commission  finds  that  the  proposed  *  •  * 
consolidation  •  *  *  will  be  consistent  with  the  public  interest,  it  shall  ap¬ 
prove  the  same.” 
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75  F.  Supp.  640,  644,  646  (D.  D.  C.),  affirmed,  84  U.  S.  App. 
D.  C.  404, 176  F.  2d  21,  certiorari  denied,  337  U.  S.  958.  Under 
the  regulations,  appellee  was  under  a  duty  to  supply  this  basic 
information.  He  was  requested  to  do  this  in  the  letter  of  De¬ 
cember  3,  1954  (J.  A.  46).  He  was  again  requested  to  do  this 
at  the  hearing,  when  he  was  asked  the  following  questions: 

*  *  *  have  you  ever  been  a  member  of  the  Communist 
Party,  U.  S.  A.  or  the  Communist  Political  Association? 
[  J.  A.  80.] 20 

*  *  *  I  would  like  to  ask  you — and  I  will  explain  why 
I  select  this  date  of  June  25,  1950;  that  happens  to  be 
the  date  on  which  the  North  Korean  forces  invaded 
South  Korea — if  on  or  after  that  date  you  have  ever 
been  a  member  of  the  Communist  Party,  Mr.  Boudin. 
[J.  A.  93.]  21 

Both  the  written  and  the  oral  requests  for  this  basic  informa¬ 
tion  were  declined  by  appellee.  He  refused  to  accept  his  burden 
of  making  a  prima  facie  showing  of  entitlement  to  a  passport. 
Appellee  thus  failed  to  show  that,  substantively,  he  fell  within 
the  class  of  those  entitled  to  passport  facilities.  In  the  circum¬ 
stances,  appellee  was  not  only  not  entitled  to  a  passport  but  was 
not  entitled  to  be  considered  a  bona  fide  “applicant”  clothed 
with  the  rights  and  privileges  accorded  to  such  persons. 

The  record  clearly  reveals  appellee’s  mistaken  notions  as  to 
where  the  burden  lay.  Far  from  conceding  his  initial  duty  to 
establish  a  prima  facie  case  of  entitlement  by  making  full  dis¬ 
closure  of  relevant  matters,  appellee  was  plainly  of  the  view 
throughout  the  proceedings  before  the  Board  of  Passport  Ap¬ 
peals  that  it  was  appellant  who  was  obliged  ab  initio  not  merely 
to  make  a  prima  facie  demonstration  of  appellee’s  failure  to 
qualify  for  a  passport,  but  to  produce  conclusive  evidence  of 
the  kind  which  would  be  admissible  in  a  judicial  hearing. 

In  this  posture,  appellee’s  status  here  is  no  higher  than  that 
of  the  applicant  in  Brooks  v.  Laws,  supra.  The  Court  there 

30  The  Board’s  ruling  sustaining  the  relevancy  of  this  question  appears  at 
page  S6  of  the  Joint  Appendix.  Boudin’s  refusal  to  answer  the  question  and 
his  asserted  reasons  therefor  follow  immediately  thereafter. 

21  Appellee’s  substantial  refusal  to  answer  this  question  follows  on  the 
same  and  following  page. 
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held,  as  we  have  noted  (supra,  pp.  20,  21),  that  the  applicant’s 
failure  to  “show  by  his  application  that  he  was  within  the  class 
of  those  entitled”  precluded  not  only  the  granting  of  the  right 
or  privilege  sought  but  a  hearing  on  the  question  of  entitlement 
as  well.  That  holding  is  squarely  applicable  to  the  present 
case.  Since  appellee  failed  to  submit  a  complete  application, 
failed  to  meet  his  initial  burden  of  proof,  and  failed  to  make  due 
disclosure,  he  has  failed  to  establish  “the  prerequisite  to  the 
right  to  [the]  hearing”  (208  F.  2d  at  29)  which  the  court  below 
has  ordered  the  Department  of  State  to  afford  appellee. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that 
the  District  Court’s  order  of  November  22,  1955,  should  be 
vacated. 

Leo  A.  Rover, 

i  United  States  Attorney , 

Paul  A.  Sweeney, 

Benjamin  Forman, 

B.  Jenkins  Middleton, 
Attorneys,  Department  of  Justice. 
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Filed  August  30,  1955 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  3850— ’55 


Leonard  B.  Boudin 
25  Broad  Street 
New  York,  N.  Y. 
Plaintiff 

vs. 

John  Foster  Dulles 
Secretary  of  State 
Department  of  State 
Washington  25,  D.  C. 
Defendant 


COMPLAINT  FOR  A  DECLARATORY  JUDGMENT 
AND  INJUNCTION 

Plaintiff,  LEONARD  B.  BOUDIN,  by  his  attorney,  com¬ 
plaining  of  defendant,  JOHN  FOSTER  DULLES,  Secre¬ 
tary  of  State,  alleges: 

1.  This  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code  Secs.  11-305  and  11-306 ;  Sec.  10  of  the  Administrative 
Procedure  Act,  5  U.S.C.  1009 ;  and  28  U.S.C.  Secs.  1331  and 
2201. 

2.  Defendant,  JOHN  FOSTER  DULLES,  is  Secretary 
of  State  of  the  United  States,  and  is  charged  by  law  with 
the  duty  of  issuing  passports  in  the  United  States. 

3.  Plaintiff  is  a  citizen  of  the  United  States  by  birth. 
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4.  Plaintiff  is  an  attorney  at  law  and  a  member  in  good 
..landing  of  the  Bars  of  the  State  of  New  York,  the  Supreme 
Jourt  of  the  United  States,  the  Court  of  Appeals  for  the 
District  of  Columbia  and  other  courts. 

5.  On  or  about  June  3, 1954,  defendant  issued  a  passport 
to  plaintiff  permitting  him  to  travel  to  certain  countries 
in  Europe,  to  wit,  Switzerland,  England,  France  and  the 
Netherlands,  during  the  period  from  June  3,  1954,  to 
October  3,  1954. 

6.  Plaintiff  used  the  said  passport  to  travel  to  Europe 
for  the  purpose  of  consulting  with  clients  and  their  other 
counsel  in  England,  the  Netherlands  and  France,  and,  on 
completion  of  his  business,  returned  to  the  United  States. 
In  using  the  said  passport,  plaintiff  complied  with  the  laws 
of  the  United  States,  the  Executive  Orders  of  the  President, 
the  Secretary  of  State’s  rules  and  regulations  pertaining 
to  passports,  and  all  the  terms  and  conditions  set  forth  in 
the  said  passport. 

7.  On  or  about  June  29,  1954,  on  plaintiff’s  request,  the 
said  passport  was  amended  by  defendant  to  include  plain¬ 
tiff’s  wife,  Jean  Boudin. 

8.  On  or  about  October  20,  1954,  plaintiff  applied  to  de¬ 
fendant  for  an  extension  of  the  said  passport  and  its  amend¬ 
ment  to  remove  the  geographical  limitation  to  which  it  was 
subject,  as  specified  in  paragraph  5  above,  so  that  the  plain¬ 
tiff  might  be  enabled  to  travel  to  all  countries  to  which  the 
United  States  permitted  its  citizens  generally  to  travel. 
Plaintiff  requested  the  said  extension  and  amendment  in 
order  to  enable  him  to  travel  to  Europe  to  consult  with 
and  advise  plaintiff’s  clients,  American  citizens  residing 
in  various  countries  in  Western  Europe,  with  respect  to 
their  legal  problems,  including  criminal  and  civil  litigation 
in  the  United  States  District  Courts;  and  defendant  was 
so  advised. 

9.  On  or  about  February  1, 1955,  defendant,  by  the  Direc- 
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tor  of  the  Passport  Office,  advised  plaintiff  that  plaintiff’s 
passport  would  be  extended  and  amended,  as  requested. 

10.  On  February  24,  1955,  defendant,  by  the  Director 
of  the  Passport  Office,  advised  plaintiff  (by  letter,  a  true 
copy  of  which  is  annexed  hereto  as  Exhibit  A)  that  he  had 
changed  his  mind  and  that  plaintiff’s  application  for  exten¬ 
sion  and  amendment  of  his  passport  was  denied  under  cer¬ 
tain  passport  regulations,  a  copy  of  which  is  annexed 
hereto  as  Exhibit  B. 

11.  Defendant’s  action  in  so  denying  plaintiff’s  appli¬ 
cation  vras  not  based  on  an}7  formal  charges  made  against 
plaintiff  or  any  hearing;  nor  was  plaintiff  shown  any  evi¬ 
dence  or  confronted  with  any  witnesses  against  him. 

12.  On  or  about  March  24, 1955,  pursuant  to  the  aforesaid 
regulations  (Exhibit  B)  and  pursuant  to  the  rules  of  the 
Board  of  Passport  Appeals,  promulgated  on  December  30th, 
1952  (a  copy  of  which  is  annexed  hereto  as  Exhibit  C), 
plaintiff  appealed  to  the  Board  of  Passport  Appeals  of  the 
Department  of  State. 

13.  On  May  6,  1955,  an  alleged  hearing  by  the  Board  of 
Passport  Appeals,  purportedly  under  said  rules  of  the 
said  Board,  was  held.  At  that  time,  plaintiff  requested 
that  he  be  permitted  to  examine  the  record  on  which  the 
appeal  would  be  decided;  but  that  request  was  denied  by 
the  Board.  Plaintiff  wTas  then  subjected  to  interrogation 
concerning  his  past  associations,  writings,  representation 
of  clients  and  public  speeches.  At  the  close  of  the  hearing, 
plaintiff  requested  that  a  copy  of  the  transcript  of  the  hear¬ 
ing  held  be  furnished  to  him;  but  that  request  was  like¬ 
wise  denied  by  the  Board. 

14.  On  May  27,  1955,  purportedly  acting  on  a  recom¬ 
mendation  made  by  the  Board  of  Passport  Appeals,  which 
recommendation  was  never  disclosed  to  plaintiff,  defendant 
iisapproved  plaintiff’s  application  for  a  passport  “on  the 
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basis  of  all  the  evidence,  including  that  contained  in  con¬ 
fidential  reports  of  investigation”,  which  alleged  reports, 
if  indeed  they  do  exist,  were  never  disclosed  to  plaintiff, 
although  duly  demanded.  A  true  copy  of  the  said  letter 
of  disapproval  is  annexed  hereto  as  Exhibit  D. 

15.  On  June  3,  1955,  plaintiff,  by  his  counsel,  requested 
that  defendant  reconsider  his  decision  of  May  27,  1955, 
in  the  light  of  the  decision  of  the  United  States  Court  of 
Appeals  of  the  District  of  Columbia  in  Dulles  v.  Nathan , 
No.  12727 ;  and  either  issue  a  passport  to  plaintiff  in  stand¬ 
ard  form  and  for  standard  duration,  or  grant  plaintiff  an 
immediate  hearing  satisfying  in  all  respects,  the  require¬ 
ments  of  the  said  decision  of  the  Court  of  Appeals.  Al¬ 
though  several  months  have  passed  since  the  said  request 
for  reconsideration  was  made  and  plaintiff  has  repeatedly 
advised  defendant  of  the  urgent  necessity  for  a  determina¬ 
tion,  since  plaintiff  has  been  and  still  is  required  to  leave 
for  Europe  to  consult  with  his  clients  with  respect  to  their 
legal  problems  in  pending  criminal  and  civil  litigation  in 
the  United  States  courts  and  otherwise;  defendant  has 
failed  to  determine  plaintiff’s  request  for  reconsideration. 

16.  The  said  action  of  defendant  in  failing  and  refusing 
to  extend  and  amend  plaintiff's  passport  is  unlawful  in 
that: 

a.  Plaintiff,  as  an  American  citizen,  has  a  right  under 
the  First,  Fifth,  Ninth  and  Tenth  Amendments  to  the  Con¬ 
stitution  of  the  United  States  to  travel  outside  the  United 
States. 

b.  Plaintiff,  as  an  American  citizen,  has  a  constitutional 
right  to  travel  for  the  purpose  of  engaging  in  his  profession 
as  an  attorney  at  law”,  and  of  earning  a  livelihood,  as  guaran¬ 
teed  to  him  by  the  First  and  Fifth  Amendments  to  the 
Constitution. 

c.  Plaintiff,  as  a  member  of  the  Bar  of  State  and  Fed¬ 
eral  courts,  has  a  duty  to  his  clients  who  are  resident  in 


various  countries  of  Western  Europe  to  meet  and  consult 
with  them,  at  their  request,  with  respect  to  their  legal 
problems,  including  certain  criminal  proceedings  pending 
against  one  of  them  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York  and  certain  civil  litiga¬ 
tion  instituted  by  some  of  them  and  to  be  instituted  by 
others  against  defendant  in  order  to  secure  passports  un¬ 
lawfully  denied  to  them. 

d.  Plaintiff  at  all  times  had  used  his  passport  in  accord¬ 
ance  with  the  laws,  regulations  and  orders  relating  thereto 
and  in  pursuance  of  the  terms  and  conditions  set  forth  in  the 
said  passport. 

e.  The  statutes  of  the  United  States,  including  the  Pass¬ 
port  Act  of  1926,  fail  to  set  forth  standards,  which  are  con¬ 
stitutionally  requisite,  for  the  denial  of  passports  by  the 
Secretary  of  State;  the  said  statutes  do  not  authorize  the 
Secretary  of  State  to  impose  political  conditions  upon  the 
issuance  of  passports;  and  although  the  said  statutes  im¬ 
pose  on  the  Secretary  of  State  certain  ministerial  duties 
in  connection  with  the  issuance  of  passports,  they  do  not 
give  him  the  power,  discretionary  or  otherwise,  to  determine 
which  American  citizens  may  receive  passports  and  thus 
be  able  to  travel  abroad. 

f.  Although  the  said  passport  regulations  (Exhibit  B) 
purport  to  be  based  upon  the  Passport  Act  of  1926,  that 
statute  does  not  authorize  the  issuance  of  regulations  by  the 
Secretary  of  State;  and  the  said  regulations  are  therefore 
invalid. 

g.  The  said  passport  regulations  (Exhibit  B)  are  illegal 
and  invalid  in  that  they:  (1)  interfere  with  plaintiff’s  right 
to  travel,  in  violation  of  the  First,  Fifth,  Ninth  and  Tenth 
Amendments  to  the  Constitution;  (2)  impose  political  con¬ 
ditions  on  plaintiff’s  right  to  travel,  in  violation  of  the  said 
Amendments  to  the  Constitution;  (3)  establish  unconsti¬ 
tutionally  vague  conditions  on  plaintiff’s  right  to  travel, 
in  violation  of  the  said  Amendments  to  the  Constitution; 


6 


(4)  establish  unconstitutionally  vague  conditions  on  plain¬ 
tiffs  right  to  travel,  in  violation  of  the  said  Amendments 
to  and  of  Article  1,  Sections  1  and  8,  of  the  Constitution ; 

(5)  constitute  an  unlawful  assumption  by  defendant  of 
legislative  power,  by  reason  of  the  absence  of  standards 
established  by  Congress,  in  violation  of  Article  I,  Section 
1,  of  the  Constitution;  (6)  fail  to  accord  to  plaintiff  a  hear¬ 
ing  in  accordance  with  the  requirements  of  the  Fifth 
Amendment  to  the  Constitution. 

17.  The  rules  of  the  Board  of  Passport  Appeals  (Exhibit 
C)  are  invalid  and  deny  due  process  to  plaintiff  in  that 
they: 

a.  impose  a  political  test  upon  the  processing  of  appeals 
by  requiring  appellant,  and,  particularly,  plaintiff,  to  ex¬ 
ecute  a  non-Communist  affidavit  demanded  by  the  Pass¬ 
port  Office; 

b.  are  based  on  and  adopt  the  invalid  standards  set  forth 
in  the  said  passport  regulations  (Exhibit  B) ; 

c.  fail  to  accord  appellants,  and,  particularly,  plaintiff, 
a  hearing  in  accordance  with  the  requirements  of  the  due 
process  clause  of  the  Constitution,  in  that  the  Board:  (1) 
refuses  to  disclose  to  appellants  and,  particularly,  to  plain¬ 
tiff,  the  evidence,  if  any,  on  which  the  Passport  Office  made 
its  decision;  (2)  refuses  to  confront  appellants  and,  par¬ 
ticularly,  plaintiff,  with  the  witnesses  or  evidence  against 
him,  or  to  make  such  witnesses  available  for  cross-examina¬ 
tion  by  appellants  and  plaintiff;  (3)  bases  its  actions  on 
evidence  never  disclosed  to  appellants  and,  particularly,  to 
plaintiff;  (4)  may  not  consider  and  did  not  here  consider 
matters  “relevant  to  the  legality  or  propriety  of  the  hear¬ 
ings  or  other  procedures  of  the  Board”;  (5)  does  not  make 
the  record  before  it  available  to  appellants  and,  particularly, 
to  plaintiff;  (6)  makes  no  decision  upon  the  record  before 
it  or  otherwise,  but  merely  gives  advice  to  the  Secretary 
of  State,  which  is  not  revealed  to  appellants  and  which 
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here  was  not  revealed  to  plaintiff;  (7)  does  not  accord  ap¬ 
pellants  and  did  not  here  accord  plaintiff  an  opportunity  to 
argue  the  matter  before  the  Secretary  of  State  or  before 
any  other  person  or  body  making  the  final  decision. 

18.  The  said  delays  and  denial  of  a  passport  have  been 
arbitrary,  capricious  and  without  warrant  or  authority  in 
the  laws  of  the  United  States  and  are  contrary  to  the  Uni¬ 
versal  Declaration  of  Human  Rights  of  the  United  Nations. 

19.  The  said  actions  of  defendant  in  denying  plaintiff 
an  extension  and  amendment  of  his  passport  have  interfered 
with  plaintiff’s  practice  of  his  profession,  livelihood,  and 
his  performance  of  responsibilities  which  he  has  to  his 
clients ;  thus  causing  irreparable  injury  to  plaintiff,  in  viola¬ 
tion  of  his  rights  under  the  First  and  Fifth  Amendments 
to  the  Constitution.  Such  injury  will  continue  so  long  as 
defendant  is  permitted  to  -withhold  a  passport  from  plain¬ 
tiff. 

20.  Plaintiff  has  no  adequate  remedy  at  law. 

WHEREFORE,  plaintiff  prays  for  a  judgment : 

a.  Decreeing  that  plaintiff,  as  an  American  citizen,  is 
entitled  to  a  passport  under  the  statutes  of  the  United 
States,  including  the  Passport  Act  of  1926;  decreeing  that 
plaintiff,  as  an  American  lawryer  and  a  member  of  the  bar 
of  the  State  and  Federal  courts,  is  entitled  to  a  passport 
under  the  Constitution  and  the  laws  of  the  United  States  in 
order  to  travel  abroad  in  the  pursuit  of  his  profession  and 
for  the  purpose  of  advising  his  clients,  who  are  American 
nationals  resident  abroad,  with  respect  to  their  legal  prob¬ 
lems,  to  their  rights  and  duties  as  American  citizens,  and 
to  litigation  in  which  they  are  now  engaged  with  agencies 
of  the  United  States  Government. 

b.  Decreeing  that  the  aforesaid  passport  regulations  of 
the  Secretary  of  State  and  Rules  of  the  Board  of  Passport 
Appeals  are  invalid,  illegal  and  in  violation  of  the  Pass- 
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port  Act  of  1926,  the  Constitution  of  the  United  States  and 
the  Declaration  of  Human  Rights; 

c.  Enjoining  defendant  from  continuing  to  deny  a  pass¬ 
port  to  plaintiff; 

d.  Directing  defendant  to  issue  a  passport  to  plaintiff 
forthwith ; 

e.  Granting  plaintiff  a  preliminary  injunction  enjoining 
defendant  from  denying  a  passport  to  plaintiff  and  direct¬ 
ing  defendant  to  issue  a  passport  to  plaintiff  for  plaintiff’s 
use  during  the  pendency  of  this  action. 

Filed  August  30,  1955 
COPY 
EXHIBIT  "A" 

DEPARTMENT  OF  STATE 
Washington 

February  24,  1955 

In  reply  refer  to 

F130 — Boudin,  Leonard  B. 

Mr.  Leonard  B.  Boudin 
Shapiro,  Rabinowitz  &  Boudin, 

Attorneys  at  Law, 

25  Broad  Street, 

New  York  5,  New  York. 

Dear  Mr.  Boudin: 

Reference  is  made  to  your  letter  of  January  21, 1955,  and 
to  your  call  at  the  Department  regarding  your  desire  to 
obtain  an  extension  of  the  passport  which  was  issued  to 
you  on  June  3,  1954.  At  the  time  of  your  call  you  were 
told  that  the  extension  would  be  granted. 

Ho'wever,  the  Department  subsequently  received  evidence 
which  made  it  necessary  to  hold  that  your  case  falls  within 
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the  scope  of  Section  51.135  of  the  Passport  Regulations, 
and  that  yon  are,  thus,  ineligible  to  obtain  further  passport 
facilities.  In  this  connection,  evidence  has  been  obtained 
that  you  were  a  member  of  the  Communist  Party,  and  re¬ 
ports  of  your  activities  in  recent  years  indicate  that  if  your 
membership  was  terminated,  it  was  under  such  circum¬ 
stances  as  to  warrant  the  conclusion,  not  otherwise  rebutted 
by  the  evidence,  that  you  continue  to  act  in  the  furtherance 
and  under  the  discipline  of  the  Communist  Party. 

You  may,  if  you  so  desire,  appeal  this  decision  to  the 
Board  of  Passport  Appeals,  as  provided  in  Sections  51.138 
and  51.139  of  the  Passport  Regulations.  A  copy  of  the 
rules  of  the  Board  of  Passport  Appeals  is  enclosed  for  your 
information. 

Sincerely  yours, 

/s/  R.  B.  SHIPLEY, 

R.  B.  Shipley, 
Director,  Passport  Office. 

Enclosure : 

Rules  of  the  Board  of  Passport  Appeals 

Filed  August  30,  1955 

EXHIBIT  "B" 

[Note:  Exhibit  “B”  consists  of  a  copy  of  the  Regulations 
of  the  Secretary  of  State  which  are  printed  in  Title  22  of 
the  Code  of  Federal  Regulations,  Sections  51.135  through 
51.143.  See  22  C.F.R.  1954  Supp.] 

Filed  August  30,  1955 

EXHIBIT  "C" 

[Note:  Exhibit  “C”  consists  of  a  copy  of  the  Regulations 
of  the  Secretary  of  State,  “Rules  of  the  Board  of  Passport 
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Appeals”,  which  are  printed  in  Title  22  of  the  Code  of 
Federal  Regulations,  Sections  51.151  through  51.170.  See 
C.F.R.  1954  Supp.] 

Filed  August  30,  1955 

COPY 

EXHIBIT  "D" 


May  27,  1955 

Dear  Mr.  Boudin: 

I  refer  to  the  disapproval  of  your  request  for  passport 
facilities  by  the  Director  of  the  Passport  Office  on  February 
24,  1955,  and  your  subsequent  appeal  from  that  determina¬ 
tion  to  the  Board  of  Passport  Appeals  in  accordance  with 
Section  51.157  of  the  Board’s  Rules. 

After  due  notice,  a  hearing  vras  convened  on  May  6, 1955, 
at  which  you  appeared  personally  accompanied  by  counsel 
and  presented  evidence  in  your  own  behalf.  In  accordance 
with  Section  51.140  of  the  Passport  Regulation,  the  Board 
subsequently  submitted  to  the  Secretary  of  State  its  rec¬ 
ommendation  as  to  the  disposition  of  this  matter. 

After  a  review  of  the  entire  record  and  on  the  basis  of 
all  the  evidence,  including  that  contained  in  confidential 
reports  of  investigation,  the  Secretary  has  disapproved 
your  request  for  a  passport  on  the  ground  that  the  grant¬ 
ing  of  passport  facilities  to  you  is  precluded  under  the 
provisions  of  Section  51.135  of  the  Passport  Regulations. 

Sincerely  yours, 

For  the  Secretary  of  State: 

Loy  W.  Henderson 
Deputy  Under  Secretary 
for  Administration 
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Leonard  B.  Boudin,  Esquire 

Shapiro,  Rabinowitz  and  Boudin, 

Attorneys  at  Law, 

25  Broad  Street, 

New  York  5,  New  York 

Copy  to: 

Harry  X.  Rand,  Esquire 

Filed  September  22,  1955 

MOTION  OF  PLANTIFF  FOR  PRELIMINARY  INJUNCTION 

Plaintiff,  by  his  attorney,  moves  for  a  Preliminary  In¬ 
junction  enjoining  defendant,  his  officers,  agents,  servants, 
employees,  and  attorneys,  and  all  persons  in  active  concert 
or  participation  with  them,  from  withholding  a  passport 
from  plaintiff  pending  the  determination  of  this  action; 
and  directing  defendant  forthwith  to  issue  a  passport  to 
plaintiff  for  his  use  pending  the  determination  of  this 
action. 

In  support  of  this  Motion,  plaintiff  refers  to  the  Com¬ 
plaint  and  the  annexed  affidavits  of  Leonard  B.  Boudin 
and  Harry  L  Rand,  filed  herewith. 

The  grounds  for  this  Motion  are  that  unless  so  enjoined, 
defendant’s  actions  complained  of  in  the  Complaint  will 
cause  the  plaintiff  irreparable  injury  before  this  action 
can  be  determined. 

Filed  September  22,  1955 

MOTION  OF  PLANTIFF  FOR  SUMMARY  JUDGMENT 

Plaintiff,  by  his  attorney,  respectfully  moves  that  the 
Court  enter  a  summary  judgment  in  his  favor,  granting  fo 
plaintiff  the  relief  prayed  for  in  the  Complaint  filed  herein. 

In  support  of  this  Motion,  plaintiff  refers  to  the  Com- 
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plaint  and  the  annexed  affidavits  of  Leonard  B.  Boudin  and 
Harry  I.  Rand,  filed  herewith. 

This  Motion  is  made  on  the  ground  that  there  is  no 
genuine  issue  as  to  any  material  fact  and  that  plaintiff  is 
entitled  to  judgment  as  prayed  for  in  the  Complaint  as  a 
matter  of  law. 


Filed  September  22,  1955 

AFFIDAVIT  OF  LEONARD.  B.. BOUDIN 

LEONARD  B.  BOUDIN,  being  duly  sworn,  deposes  and 
says : 

1.  I  am  the  plaintiff  herein  and  make  this  affidavit  in 
support  of  the  motion  for  summary  judgment  and  the  mo¬ 
tion  for  a  preliminary  injunction  which  have  been  filed 
herein  on  my  behalf. 

2.  I  have  read  the  complaint  filed  in  this  action  and  know 
the  contents  thereof.  All  of  the  facts  alleged  in  the  com¬ 
plaint  are  true,  and  I  incorporate  them  in  this  affidavit. 

3.  I  was  admitted  to  the  Bar  of  the  State  of  New  York, 
in  January,  1936,  and  have  been  a  member  of  that  Bar  and 
actively  engaged  in  the  practice  of  law  since  my  admission. 
I  have  also  been  admitted  to  practice  before  the  United 
States  Supreme  Court,  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  the  United  States 
Court  of  Appeals  for  the  Second  Circuit,  and  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

4.  On  April  28, 1954, 1  filed  an  application  for  a  passport 
with  the  Passport  Office,  in  New  York  City.  The  purpose 
of  my  then  proposed  trip,  as  stated  in  that  passport  appli¬ 
cation,  was  to  travel  to  Switzerland,  England,  France  and 
Italy,  for  both  business  and  pleasure.  More  particularly,  it 
was  necessary  that  I  consult  with  and  advise  certain  of  my 
clients,  then  resident  in  Europe,  with  respect  to  legal  prob- 
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lems  arising  from  criminal  proceedings  in  the  United  States 
District  Court,  Southern  District  of  New  York;  litigation 
before  the  Administrative  Tribunal  of  the  International 
Labor  Organization;  and  other  litigation  then  pending  or 
contemplated  in  this  Court.  A  detailed  statement  of  the 
reasons  for  my  proposed  trip  were  set  forth  in  a  letter, 
dated  May  20th,  1954,  which  I  addressed  to  Mr.  Ashley 
Nicholas,  Deputy  Director,  Passport  Office.  A  true  copy 
of  that  letter  is  annexed  hereto  and  incorporated  herein, 
as  “Exhibit  1”. 

5.  Under  date  of  May  25,  1954,  the  then  Director  of  the 
Passport  Office,  Mrs.  Ruth  B.  Shipley,  wrote  me,  stating 
that  my  application  had  been  disapproved,  “tentatively”, 
on  the  ground  that  “it  has  been  alleged  that  you  are  a  Com¬ 
munist.”  A  copy  of  that  letter  is  annexed  hereto  and  in¬ 
corporated  herein,  as  “Exhibit  2”. 

6.  On  June  2  and  3,  1954,  I  met  with  Mrs.  Shipley  and 
various  members  of  her  staff,  discussed  the  tentative  dis¬ 
approval  of  my  application,  and  requested  that  a  passport 
be  issued  to  me.  I  pointed  out  that  my  proposed  trip  was 
essential  to  the  interests  of  my  clients.  Although  Mrs. 
Shipley  initially  expressed  her  disagreement,  she  finally 
agreed  to  give  me  a  passport,  provided  that  I  would  execute 
an  affidavit  in  accordance  with  the  Passport  Regulations. 
I  replied  that  the  imposition  of  such  a  condition  on  the 
right  to  travel  was  unsupported  by  statute,  in  violation  of 
the  Constitutional  rights  of  American  citizens,  and  par¬ 
ticularly  improper  in  the  case  of  an  American  lawyer  who 
was  compelled  to  go  abroad  in  pursuance  of  his  professional 
responsibilities.  I  was,  however,  unable  to  persuade  Mrs. 
Shipley  to  withdraw  her  demand  for  such  an  affidavit.  Fol¬ 
lowing  some  discussion  concerning  the  form  of  the  pro¬ 
posed  affidavit,  we  finally  agreed  upon  an  affidavit  which 
she  regarded  as  satisfactory  and  in  compliance  with  the 
requisite  regulations.  Thereupon,  on  June  3,  1954,  I  ex- 
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ecuted  the  affidavit  before  Mr.  Willis  Young,  an  officer 
of  the  Passport  Office.  A  true  copy  of  that  affidavit  is  an¬ 
nexed  hereto,  and  incorporated  herein,  as  “Exhibit  3”. 

7.  On  that  very  day,  June  3,  1954,  or  the  following  day, 
I  received  a  passport,  limited  to  the  period  of  June,  1954 
to  October,  1954,  to  travel  to  and  in  the  four  European 
nations  specified  above. 

S.  I  thereupon  left  for  Europe,  on  or  about  June  8, 1954; 
travelled  to  Paris,  Amsterdam  and  London,  where  I  met 
with  my  various  clients  and  their  other  counsel,  advised 
them  with  respect  to  their  legal  problems,  and  secured  the 
information  necessary  for  my  representation  of  them ;  and, 
having  fulfilled  my  mission,  returned  to  the  United  States 
on  or  about  June  22,  1954. 

9.  On  or  about  June  29, 1954, 1  telephoned  Mr.  Nicholas, 
Deputy  Director  of  the  Passport  Office,  and  asked  that  my 
wife’s  name  be  added  to  my  passport,  in  accordance  with 
my  original  application.  The  passport  was  thereupon  duly 
amended  in  accordance  with  my  request. 

10.  On  October  20,  1954,  I  sent  my  passport  to  Mr. 
Nicholas  and  addressed  a  letter  to  him,  requesting  that  the 
passport  be  extended  to  June  6,  1956,  and  amended  to  per¬ 
mit  travel  to  the  various  countries  in  Western  Europe 
which  the  United  States  was  permitting  its  citizens  to  visit. 
A  true  copy  of  that  letter  is  annexed  hereto  and  incorporat¬ 
ed  herein,  as  “Exhibit  4”. 

When  there  was  no  action  on  my  request,  I  met  with 
Mrs.  Shipley  and  Mr.  Nicholas,  in  Washington,  on  February 
1, 1955.  As  had  previously  occurred,  it  was  suggested  that 
my  representation  of  certain  clients  might  be  contrary 
to  the  best  interests  of  the  United  States.  In  particular, 
reference  was  made  to  proceedings  then  pending  before  the 
Administrative  Tribunal  of  the  International  Labor  Organ¬ 
ization,  in  which  I  represented  certain  employees  of  the 
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United  Nations  Scientific  and  Cultural  Organization,  com¬ 
monly  referred  to  as  “UNESCO”,  who  were  engaged  in  dis¬ 
putes  with  UNESCO  over  the  legality  of  the  termination 
of  their  employment. 

I  noted  that  the  United  States  was  a  member  of  UNESCO ; 
that  UNESCO  had  agreed  to  submit  all  disputes  concerning 
its  personnel  to  the  Administrative  Tribunal;  that,  conse¬ 
quently,  the  United  States,  as  a  member  of  the  UNESCO 
organization,  was  bound  thereby;  and  that  the  United 
States,  as  a  vigorous  exponent  of  the  rule  of  law,  could 
not  properly  take  the  position  that  my  appearance  before 
the  Tribunal  might  in  any  respect  be  contrary  to  the  best 
interests  of  the  United  States. 

After  some  further  discussion,  Mrs.  Shipley  decided  that 
a  passport  should  issue  to  me,  and  she  directed  Mr.  Nicholas 
to  make  the  necessary  arrangements.  She  also  agreed  to 
have  the  geographical  limitations  removed  from  the  ap¬ 
plication,  and  so  directed  Mr.  Nicholas.  Although  I  under¬ 
stood  that  the  passport  would  issue  shortly,  I  was  com¬ 
pelled  to  leave  Washington  on  other  business  and  could 
not  remain  to  pick  up  the  passport. 

11.  The  passport  which  I  had  been  told  would  issue,  how¬ 
ever,  never  did  arrive.  Instead,  on  February  26,  1955,  I 
received  a  letter  from  Mrs.  Shipley,  dated  February  24, 
1955,  advising  that,  notwithstanding  Mrs.  Shipley’s  prior 
assurance  that  the  passport  would  be  extended,  “the  De¬ 
partment  subsequently  received  evidence  which  made  it 
necessary  to  hold  that  your  case  falls  within  the  scope  of 
Section  51.135  of  the  Passport  Regulations,  and  that  you 
are,  thus,  ineligible  to  obtain  further  passport  facilities.” 
A  true  copy  of  that  letter  is  annexed  hereto  and  incorpo¬ 
rated  herein,  as  “Exhibit  5.” 

12.  An  extended  illness  and  hospitalization  prevented  me 
from  immediately  attending  to  this  matter.  On  March  18, 
1955,  however,  I  again  met,  in  Washington,  with  Mrs.  Ship- 
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ley  and  Mr.  Nicholas.  Mrs.  Shipley  then  stated  that  sev¬ 
eral  days  after  she  had  agreed  to  issue  the  extended  pass¬ 
port  to  me,  a  ‘‘coordinate  branch”,  presumably  of  the  State 
Department,  had  supplied  “new  evidence”  against  me.  Al¬ 
though  I  requested  identification  of  this  “coordinate 
branch”,  challenged  the  existence  of  any  “new  evidence”,  and 
demanded  its  production ;  the  “coordinate  branch”  was  not 
identified,  and  no  evidence  whatever,  new  or  otherwise, 
was  disclosed  to  me. 

13.  On  March  24,  1955,  I  filed  a  petition  for  appeal  to 
the  Board  of  Passport  Appeals.  A  true  copy  of  that  peti¬ 
tion  is  annexed  hereto  and  incorporated  herein,  as  “Ex¬ 
hibit  6”. 

14.  On  May  6,  1955,  a  hearing  was  held  before  a  panel 
of  the  Board  of  Passport  Appeals.  I  appeared  together 
with  my  counsel,  Harry  I.  Rand.  At  the  outset  of  the  hear¬ 
ing,  my  counsel  filed  written  Objections  to  the  legality  of 
the  Passport  Regulations  and  to  the  standards  applied  and 
procedures  followed  in  my  case.  A  true  copy  of  those  Ob¬ 
jections  is  annexed  hereto  and  incorporated  herein,  as 
“Exhibit  7”. 

I  thereupon  testified  under  oath  that  the  averments  which 
I  had  sworn  to  in  my  affidavit  of  June  3,  1954  (Exhibit  3 
herein)  had  continued  to  be  true  and  were  true  as  of  the  date 
of  the  hearing  before  the  Board. 

No  evidence,  testimonial  or  documentary,  was  offered 
by  any  representative  of  the  Passport  Office  or  the  Board 
of  Passport  Appeals,  or  by  any  other  person. 

During  the  course  of  the  hearing,  and  despite  the  ob¬ 
jection  of  my  counsel,  the  Chairman  of  the  Board  stated 
that  in  making  its  recommendation  to  the  Secretary  of 
State,  it  would  consider  and  rely  on  “reports”,  which  re¬ 
ports  he  refused  to  disclose  to  me  or  to  my  counsel,  al¬ 
though  a  demand  for  such  disclosure  was  made. 

15.  Following  the  hearing  before  the  Board,  the  Secre- 
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tary  of  State,  through  his  Deputy  Under  Secretary  for  Ad¬ 
ministration,  addressed  a  letter  to  me,  dated  May  27,  1955, 
advising  that  he  had  received  a  recommendation  from  the 
Board  of  Passport  Appeals  and  that  after  “a  review  of  the 
entire  record  and  on  the  basis  of  all  the  evidence,  including 
that  contained  in  confidential  reports  of  investigation”,  he 
had  disapproved  my  request  for  a  passport.  A  true  copy 
of  that  letter  is  annexed  hereto  and  incorporated  herein,  as 
“Exhibit  8”. 


16.  The  continued  denial  by  the  Secretary  of  State  of 
passport  facilities  to  me  has  seriously  and  irreparably 
damaged  me  and  my  clients.  The  Secretary’s  refusal  to 
issue  a  passport  has  prevented  me  from  fulfilling  obligations 
which,  as  a  lawyer,  I  have  to  my  clients.  Moreover,  so  long 
as  I  am  denied  a  passport  and  thus  prevented  from  con¬ 
ferring  with  my  clients  abroad,  I  shall  and  my  clients  shall 
continue  to  be  grievously  injured. 

Thus  because  of  the  action  of  the  Secretary  of  State: 

a.  I  was  prevented  from  participating,  on  behalf  of  my 
clients,  in  the  proceedings  held  this  Spring  before  the  Ad¬ 
ministrative  Tribunal  of  the  International  Labor  Organiza¬ 
tions  in  Geneva. 

b.  I  have  been  prevented  from  consulting  with  my  client, 
Mr.  Maxwell  N.  Weisman,  the  plaintiff  in  Weisman  v. 
Dulles,  an  action  which  I  have  instituted  on  his  behalf  and 
which  is  now  pending  in  this  Court.  Such  consultation  is 
essential  in  order  to  prepare  for  the  filing  of  a  motion  for 
summary  judgment  in  that  case. 

c.  I  have  been  prevented  from  conferring  with  my  client, 
Mr.  David  N.  Leff,  the  defendant  in  criminal  proceedings 
recently  instituted  by  the  United  States  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York.  Such 
conference  is  essential  in  order  adequately  to  prepare  Mr. 
Leff’s  defense. 
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d.  I  have  been  prevented  from  conferring  with  Mr.  Left 
and  other  American  nationals  now  resident  in  France,  with 
respect  to  their  disputes  with  the  State  Department,  which 
has  refused  to  act  favorably  upon  their  respective  applica¬ 
tions  for  passports. 

e.  I  have  been  prevented  from  conferring  with  my  clients, 
Mr.  and  Mrs.  Gordon  Mclntire,  now  resident  in  Rome,  on 
whose  behalf  I  have  recently  instituted  an  action  against 
the  Secretary  of  State,  with  respect  to  his  denial  of  pass¬ 
ports  to  the  Mclntires,  which  action  is  now  pending  in  this 
Court. 

f.  I  have  been  prevented  from  conferring  with  clients 
in  England,  who  have  requested  that  I  visit  them  and  ad¬ 
vise  and  consult  with  them  with  respect  to  their  legal  prob¬ 
lems. 

g.  I  have  been  prevented  from  consulting  with  clients  in 
France  and  their  local  counsel  there  on  matters  affecting 
their  relations  with  UNESCO  and  the  appeal  from  de¬ 
cisions  rendered  in  their  cases  by  the  Administrative  Tri¬ 
bunal  which  UNESCO  may  take  to  the  International  Court 
of  Justice. 

I  am  mindful  of  the  continual  suggestions  by  representa¬ 
tives  of  the  State  Department  that  my  clients  in  Europe 
should  travel  to  the  United  States  to  confer  with  me  here. 
Thus,  in  a  telegram  addressed  to  me  by  Mrs.  Shipley,  on 
May  27,  1954,  in  response  to  my  urgent  request  for  pass¬ 
port  facilities,  she  states,  “Your  clients,  David  N.  Leif  and 
Maxwell  N.  Weisman,  will  be  granted  passport  facilities 
for  return  U.  S.  if  they  desire  to  come  here  for  consultation”. 
The  State  Department  representatives  who  have  continued 
to  make  these  suggestions  know  as  well  as  I  do,  however, 
that  should  these  clients  come  to  the  United  States  for  con¬ 
sultation  with  me,  they  would  be  prevented  thereafter  from 
leaving  the  United  States  and  returning  to  their  families 
and  work  abroad.  Thus,  the  very  disputes  with  the  State 
Department  in  which  these  of  my  clients  are  engaged  would 
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be  rendered  academic  and  moot.  It  occurs  to  me  that  these 
continual  suggestions  by  the  State  Department  representa¬ 
tives  and  the  refusal  of  the  Secretary  of  State  to  grant 
me  passport  facilities  may  be  designed  to  compel  this  very 
result  as  well  as  to  retaliate  against  me  for  representing 
the  interests  of  these  clients. 

17.  As  a  direct  result  of  the  action  of  the  Secretary  of 
State  in  denying  passport  facilities  to  me,  I  have  been  and 
am  being  deprived  of  an  opportunity  effectively  to  practice 
my  profession  of  the  law  and  have  suffered  and  will  con¬ 
tinue  to  suffer  a  substantial  and  irreparable  loss  of  income 
in  the  practice  of  the  law. 

/s/ 

LEONARD  B.  BOUDIN 
Subscribed  and  sworn  to  before  me, 
this  16th  day  of  September,  1955. 

/s/  Harvey  L.  Harris 
Notary  Public 

Filed  September  22,  1955 

EXHIBIT  1 

SHAPIRO,  RABIN 0 WITZ  &  BOUDIN 
Attorneys  at  Law 
25  Broad  Street 
New  York  5,  N.  Y. 

Telephone 
Digby  4-5564 

Samuel  P.  Shapiro 
Victor  Rabinowitz 
Leonard  B.  Boudin 

Mr.  Ashley  Nicholas, 

Deputy  Director,  Passport  Office 
Department  of  State 
Washington,  D.  C. 

Dear  Mr.  Nicholas: 

I  think  it  might  be  well  for  you  to  have  a  precise  state- 
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ment  in  writing  of  the  details  and  purposes  of  my  travel 
plans  so  that  there  can  be  no  possibility  of  misunderstand¬ 
ing. 

I  will  leave  on  June  8th  by  plane  from  Newr  York  to  Paris, 
having  modified  my  prior  arrangements  because  of  the  de¬ 
lay  in  action  upon  this  application. 

The  purpose  of  my  visit  is  (1)  to  prepare  the  defense 
in  United  States  v.  Leff,  a  criminal  proceeding  now  pending 
in  the  United  States  District  Court  in  the  Southern  Dis¬ 
trict  of  New*  York;  (2)  to  advise  Mr.  Leff  concerning  cer¬ 
tain  other  related  legal  matters,  including  the  State  De¬ 
partment’s  seizure  of  his  passport  and  his  litigation  before 
the  Administrative  Tribunal  of  the  International  Labor 
Organization;  (3)  to  consult  and  advise  Mr.  Maxwrell  Weis- 
man  of  Amsterdam  concerning  your  office’s  purported  rev¬ 
ocation  of  his  passport  and  to  prepare  his  case  in  pro¬ 
ceedings  before  your  office  and  the  Board  of  Passport  Ap¬ 
peals,  and  to  prepare  for  motion  and  trial  in  Weisman  v. 
Dulles ,  the  civil  action  instituted  by  me  as  Mr.  Weisman’s 
attorney,  now  pending  in  the  United  States  District  Court 
of  the  District  of  Columbia;  (4)  to  consult  with  other 
clients  in  London  in  order  to  adequately  represent  them  in 
proceedings  in  your  office  and  before  the  Board  of  Pass¬ 
port  Appeals. 

I  plan  to  return  to  New  York  no  later  than  June  22nd 
and  to  leave  for  Europe  with  my  wife  in  the  second  wreek  in 
July.  The  purposes  of  this  second  trip  are  three-fold:  (1) 
a  vacation;  (2)  to  aid  Mr.  Leff  and  his  French  attorneys  in 
the  preparation  of  his  case  before  the  Administrative  Tri¬ 
bunal  referred  to  above  and  (3)  to  participate  with  such 
other  counsel  in  the  legal  proceedings  before  the  Adminis¬ 
trative  Tribunal  now’  scheduled  for  August  23rd  in  Geneva. 
I  will  return  to  New*  York  no  later  than  September  1st. 

I  am  of  the  opinion,  as  you  know,  that  the  regulations  are 
invalid  in  their  imposition  of  political  conditions  upon  an 
absolute  constitutional  right  to  travel,  in  their  failure  to 
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give  procedural  due  process  and  because  they  are  either 
superseded  or  in  conflict  with  the  provisions  of  the  Internal 
Security  Act  of  1950. 

However,  it  is  not  necessary  to  resolve  these  problems  in 
my  case  because  the  purpose  of  my  travel,  as  aforesaid, 
is  to  represent  my  clients  who  are  presently  engaged  in 
litigation  with  the  government:  (1)  Insofar  as  Mr.  Weis- 
man  is  concerned,  his  right  to  due  process  in  proceedings 
before  your  office  and  the  Board  of  Passport  Appeals,  and 
in  Weisman  v.  Dulles  requires  that  I  visit  and  consult  with 
him.  It  would  be  anomalous  if  the  State  Department,  a 
defendant  in  the  last  cited  case,  could  prevent  or  impose 
conditions  upon  the  execution  of  a  lawyer’s  professional 
obligations  to  his  clients.  (2)  The  situation  with  respect 
to  Mr.  Leif  is,  if  anything,  more  serious.  He  has  an  ab¬ 
solute  right  under  the  Sixth  Amendment  to  the  United 
States  Constitution  to  be  represented  by  counsel ;  this  rep¬ 
resentation  includes  the  right  to  consult  with  counsel.  Inter¬ 
ference  with  this  right  will  either  prevent  a  trial  or  result 
in  a  mistrial  in  United  States  v.  Leff — a  responsibility  which 
your  office  cannot  and  would  not  desire  to  assume.  It  would 
become  my  duty  to  the  courts  involved  and  to  my  clients  to 
acquaint  them  with  this  situation  and  to  rely  upon  your 
actions  herein  as  a  legal  cause  of  action  and  defense  to  be 
pleaded  respectively  in  the  two  law-suits  cited  above. 

The  regulations  must  be  interpreted  in  a  manner  which 
will  not  deprive  clients,  particularly  litigants  against  the 
Government,  of  their  constitutional  rights  of  due  process 
in  the  courts  and  the  right  to  counsel  under  the  Sixth 
Amendment.  The  passport  regulations  purport  to  restrict 
passports  in  two  basic  situations:  (1)  where  their  use  will 
“further  the  purposes  of  that  (world  Communist)  move¬ 
ment”  (§51.135)  and  (2)  where  the  purpose  in  going  abroad 
is  to  “violate  the  laws  of  the  United  States”  (§51.136).  It  is 
obvious  that  the  present  case  involves  neither  situation 
since  the  existence  not  only  of  legal  problems  but  of  pending 
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litigation  necessarily  calls  for  consultation  between  client 
and  counsel.  That  consultation  cannot  constitute  a  violation 
of  the  regulations  and  it  is  not  subject  to  control,  censor¬ 
ship  or  conditions  imposed  by  your  office  nor  it  is  conceiv¬ 
able  that  the  draftsman  of  the  regulations  intended  to  grant 
such  an  extraordinary  power.  More  specifically,  neither  an 
affidavit  under  §51.142  nor  any  other  so-called  loyalty  or 
security  test  can  be  imposed  upon  a  lawyer  who  desires  to 
meet  with  his  clients.  While  the  regulations  purport  to  give 
your  office  the  right  to  require  an  affidavit  from  passport 
applicants,  that  right  is  to  be  exercised  under  §51.142  “if  it 
is  deemed  necessary.”  The  necessity  referred  to  is  ob¬ 
viously  of  a  character  required  to  insure  that  the  travel 
is  not  intended  to  achieve  either  of  the  two  purposes  quoted 
above  and  proscribed  by  §51.135  and  §51.136.  Hence,  §51.142 
cannot  be  applicable  to  the  fulfillment  of  a  lawyer’s  profes¬ 
sional  duties  to  his  clients. 

My  character,  professional  status  and  the  fulfillment  of 
my  professional  obligations  are  not  subject  to  your  juris¬ 
diction  and,  of  course,  are  not  submitted  to  you  for  your 
approval  or  disapproval.  All  of  these  are  matters  within 
the  sole  jurisdiction  and  responsibility  of  the  courts.  I 
think  it  appropriate  for  the  record  to  show  at  this  point 
that  I  am  a  member  of  the  Bars  of  New  York  and  various 
federal  courts,  including  the  United  States  Supreme  Court, 
and  that  my  most  recent  admission  to  the  Bar  of  any  court 
occurred  on  September  29, 1951,  that  court  being  the  Court 
of  Appeals  for  the  District  of  Columbia. 

May  I,  in  the  light  of  the  foregoing,  request  your  im¬ 
mediate  favorable  action  upon  my  passport  application. 

Sincerely  yours, 

/s/  Leonard  B.  Boudin 


LBB  :el 
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Filed  September  22,  1955 

EXHIBIT  2 

DEPARTMENT  OF  STATE 
Washington 

In  reply  refer  to 
F130-Boudin,  Leonard  B. 

Mr.  Leonard  B.  Boudin, 

12-1/2  St.  Luke’s  Place, 

New  York  14,  New  York. 

Dear  Mr.  Boudin: 

The  receipt  is  acknowledged  of  your  letter  of  May  20, 
1954  wherein  you  related  the  details  and  purposes  of  your 
proposed  travel  in  connection  with  the  application  for  pass¬ 
port  facilities  which  you  executed  on  April  27,  1954. 

I  regret  to  inform  you  that  after  careful  consideration 
of  your  passport  application  the  Department  of  State  is 
obliged  to  disapprove  your  application  tentatively  on  the 
ground  that  the  granting  of  such  passport  facilities  is  pre¬ 
cluded  under  the  provisions  of  Section  51.135  of  Title  22  of 
the  Code  of  Federal  Regulations.  A  copy  of  the  pertinent 
sections  of  the  Regulations  is  enclosed  for  your  informa¬ 
tion. 

In  eases  coming  within  the  purview  of  the  Regulations 
above  referred  to,  it  is  the  practice  of  the  Department  to 
inform  the  applicant  of  the  reasons  for  the  disapproval  of 
his  request  for  passport  facilities  insofar  as  the  security 
regulations  will  permit.  In  your  case  it  has  been  alleged 
that  you  are  a  Communist. 

Under  Section  51.137  of  the  Regulations  you  may  present 
your  case  and  all  relevant  information  informally  to  the 
Passport  Office.  If  you  desire  to  take  advantage  of  this 
provision  you  may  appear  before  a  hearing  officer  of  the 
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Passport  Office  and  you  may  be  represented  by  counsel.  In 
any  event  you  will  be  required  to  submit  a  sworn  statement 
as  to  whether  you  are  now  or  ever  have  been  a  Communist. 

You  are  assured  that  any  information  or  evidence  which 
you  may  supply  will  receive  most  careful  consideration  and 
that  every  effort  will  be  made  to  act  upon  your  application 
promptly  and  justly.  The  Department  desires  to  emphasize 
that  the  passport  records  are  confidential  government  rec¬ 
ords  and  any  information  which  you  may  submit  or  which 
may  be  received  from  other  sources  in  connection  with  your 
application  will  not  be  made  knowm  to  the  public  or  to  any 
unauthorized  person  unless  you  release  it.  The  Department 
reserves  the  right  to  disclose  factual  information  to  sup¬ 
plement  or  correct  any  statement  which  a  passport  appli¬ 
cant  may  release  for  publication  concerning  the  reasons 
why  he  wras  denied  a  passport  or  the  Department’s  action 
in  his  case. 

If  a  reply  to  this  letter  is  not  received  within  thirty  days 
it  will  be  assumed  that  you  do  not  wish  to  have  your  case 
reconsidered  at  this  time. 

Sincerely  yours, 

For  the  Secretary  of  State : 
/s/  R.  B.  Shipley, 

K.  B.  Shipley, 

Director,  Passport  Office. 

Enclosure:  Supplement  to  the  Passport  Regulations 
cc:  Mr.  David  Rein,  Attorney 

Filed  September  22,  1955 

EXHIBIT  3 

STATE  OF  NEW  YORK 
COUNTY  OF  NEW  YORK 

ss.: 

LEONARD  B.  BOUDIN,  being  duly  sworn,  deposes  and 
says: 
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I  am  not  a  member  of  the  Communist  Party  nor  am  I 
otherwise  a  person  described  in  Regulation  51.135  sub¬ 
section  (a).  I  am  not  going  abroad  to  engage  in  activities 
'which  will  advance  the  Communist  movement  in  violation 
of  subsection  (c),  but  for  the  purpose  indicated  in  my  cor¬ 
respondence  with  the  Passport  Office. 

/s/  LEONARD  B.  BOUDIN 

Subscribed  and  sworn  to 
before  me  this  3rd  day 
of  June,  1954. 

WILLIS  YOUNG 


Filed  September  22,  1955 


EXHIBIT  4 


Ashley  Nicholas,  Esq. 
Assistant  Director 
Passport  Office 
State  Department 
Washington,  D.  C. 

Dear  Mr.  Nicholas: 


October  20,  1954 


I  transmit  herewith  my  passport,  No.  398543,  which  I 
shall  appreciate  your  extending  to  June  3, 1956  and  amend¬ 
ing  to  permit  travel  to  the  usual  countries  in  Western 
Europe. 

My  tentative  plans  are  to  leave  by  air  with  my  wife  in 
December  or  January  next  for  several  weeks  and  by  ship 
during  the  1955  vacation  months,  for  the  purposes  set  forth 
in  my  letters  on  file  in  your  office. 

Cordially  yours, 

'  Leonard  B.  Boudin 


LBB/s 
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Filed  September  22,  1955 

COPY 

EXHIBIT  5 

DEPARTMENT  OF  STATE 
Washington 


In  reply  refer  to  Feb.  24,  1955 

F130-Boudin,  Leonard  B. 

Mr.  Leonard  B.  Boudin 
Shapiro  Rabinowitz  &  Boudin, 

Attorneys  at  Law, 

25  Broad  Street 
New  York  5,  New  York. 

Dear  Mr.  Boudin: 

Reference  is  made  to  your  letter  of  January  21,  1955,  and 
to  your  call  at  the  Department  regarding  your  desire  to 
obtain  an  extension  of  the  passport  which  was  issued  to  you 
on  June  3,  1954.  At  the  time  of  your  call  you  were  told 
that  the  extension  would  be  granted. 

However,  the  Department  subsequently  received  evidence 
which  made  it  necessary  to  hold  that  your  case  falls  within 
the  scope  of  Section  51.135  of  the  Passport  Regulations, 
and  that  you  are,  thus,  ineligible  to  obtain  further  passport 
facilities.  In  this  connection,  evidence  has  been  obtained 
that  you  were  a  member  of  the  Communist  Party,  and  re¬ 
ports  of  your  activities  in  recent  years  indicate  that  if 
your  membership  was  terminated,  it  was  under  such  cir¬ 
cumstances  as  to  warrant  the  conclusion,  not  otherwise 
rebutted  by  the  evidence,  that  you  continue  to  act  in  the 
furtherance  and  under  the  discipline  of  the  Communist 
Party. 

You  may,  if  you  so  desire,  appeal  this  decision  to  the 
Board  of  Passport  Appeals,  as  provided  in  Sections  51.138 


27 


and  51.139  of  the  Passport  Regulations.  A  copy  of  the 
rules  of  the  Board  of  Passport  Appeals  is  enclosed  for 
your  information. 

Sincerely  yours, 

/s/  R.B.  SHIPLEY, 

R.  B.  Shipley, 
Director,  Passport  Office. 

Enclosure : 

Rules  of  the  Board  of  Passport  Appeals 
Filed  September  22,  1955 
COPY 

EXHIBIT  6 

PETITION  FOR  APPEAL 
DEPARTMENT  OF  STATE 
BOARD  OF  PASSPORT  APPEALS 
In  the  Matter  of  the  Appeal 

— of — 

LEONARD  B.  BOUDIN 

LEONARD  B.  BOUDIN,  for  his  appeal  to  the  Board  of 
Passport  Appeals  from  the  decision  of  the  Director,  Pass¬ 
port  Office,  dated  February  24,  1955,  denying  him  an  ex¬ 
tension  of  his  passport,  hereby  alleges  as  follows : 

1.  Petitioner  is  a  member  of  the  Bar,  admitted  to  prac¬ 
tice  in  the  courts  of  the  State  of  New  York  and  in  various 
Federal  courts,  including  the  Supreme  Court  of  the  United 
States. 

2.  In  the  Spring  of  1954,  petitioner  applied  to  the  Pass¬ 
port  Office  for  a  passport  to  enable  him  to  travel  to  Europe 
and  consult  with  and  represent  clients  and,  in  addition,  to 


vacation  in  Europe ;  a  detailed  statement  of  the  reasons  foe 
such  travel  was  set  forth  in  his  letter  of  May  20,  1954,  an¬ 
nexed  hereto  as  Exhibit  A  and  incorporated  herein. 

3.  On  May  25,  1954,  the  Director  of  the  Passport  Office 
advised  petitioner  that  “the  Department  of  State  is  obliged 
to  disapprove  your  application  tentatively  on  the  ground 
that  the  granting  of  such  passport  facilities  is  precluded 
under  the  provisions  of  Section  51.135  of  Title  22  of  the 
Code  of  Federal  Regulations a  copy  of  the  letter  of  tenta¬ 
tive  refusal  is  annexed  hereto  as  Exhibit  B. 


4.  On  June  2  and  3,  1954,  petitioner  engaged  in  discus¬ 
sions  with  the  Director  of  the  Passport  Office  and  her  staff. 
In  the  course  of  these  discussions,  the  Director  of  the  Pass¬ 
port  Office  stated  to  petitioner  that  his  representation  of 
clients  engaged  in  litigation  with  the  Department  of  Justice 
and  State  “could  not  but  aid  the  world  Communist  mnvp. 
mentll  and  hence  his  travel  abroad  would  be  in  violation  of 
the  State  Department’s  passport  regulations'. 

5.  In  the  course  of  the  said  discussions,  the  Director’s 
staff  stated  to  petitioner  their  objections  to  the  issuance 
of  a  passport  to  petitioner.  Among  these  objections,  and 
characteristic  of  their  general  nature,  was  that  he  was  a 
member  of  the  National  Lavryers  Guild,  that  he  was  at¬ 
torney  for  two  specified  trade  unions,  of  which  unions  the 
Department  evidently  disapproved,  that  he  had  opposed 
Attorney  General  Tom  C.  Clark’s  nomination  to  the  United 
States  Supreme  Court,  that  he  had  filed  a  brief  amicus 
curiae  in  Dennis  v.  United  States ,  and  that  he  had  written 
articles  in  magazines  of  which  the  Department  disapproved 
— although  those  articles  were  on  such  legal  subjects  as  the 
decisions  of  Justices  Frankfurter  and  Cardozo  and  the 
judicial  review  of  administrative  decisions  in  the  State  of 
New  York.  Petitioner  pointed  out  to  the  Director  and  her 
staff  the  impropriety  and  illegality  of  the  denial  of  the 
passport  for  the  reasons  given. 
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6.  On  June  3,  1954,  the  Director  of  the  Passport  Office, 
following  the  aforesaid  discussions  with  petitioner,  issued 
a  passport  to  him  permitting  him  to  travel  with  his  wife  to 
England,  France,  Switzerland  and  The  Netherlands  during 
the  period  from  June  4,  1954  to  October  4,  1954. 

7.  The  Director  of  the  Passport  Office  imposed  upon 
petitioner  as  a  condition  to  the  issuance  of  the  passport, 
that  he  execute  an  affidavit  of  compliance  with  the  aforesaid 
passport  regulations  and  petitioner,  while  reserving  his 
objections  to  said  condition,  executed  and  filed  with  the  Di¬ 
rector  an  affidavit  in  a  form  agreed  upon  between  the 
Director  and  Petitioner,  a  copy  of  which  is  annexed  here¬ 
to  as  Exhibit  C. 

S.  Petitioner  thereupon  travelled  to  Europe  on  the  said 
passport  in  the  month  of  June,  1954,  and  returned  to  this 
country  on  or  about  June  22,  1954. 

9.  In  October,  1954,  petitioner  applied  to  the  Passport 
Office  for  an  extension  of  his  passport,  so  as  to  permit  him 
to  travel  abroad  for  substantially  the  same  reasons  as 
those  set  forth  in  paragraph  “2”.  He  requested  that  the 
geographical  and  time  limitations  be  removed  so  that  he 
could  receive  a  passport  in  the  usual  form,  i.e.,  for  a  two- 
year  period  from  the  date  of  its  issuance  and  permitting 
travel  to  more  countries  of  Western  Europe. 

10.  Petitioner  met  —  subsequently  —  with  the  Deputy 
Director  of  the  Passport  Office,  Mr.  Ashley  Nicholas.  Peti¬ 
tioner  was  advised  by  Mr.  Nicholas  that  there  was  “new 
evidence”  against  him  substantiating  Exhibit  B,  that  under 
the  circumstances,  the  passport  in  the  usual  form  requested 
by  petitioner  could  not  be  issued,  but  that  a  passport  sim¬ 
ilar  to  the  one  previously  issued  him  could  be  issued  im¬ 
mediately  to  petitioner.  Petitioner  insisted  upon  receiv¬ 
ing  a  passport  in  the  usual  form  and  the  matter  was  left 
undetermined  at  that  point. 
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11.  Subsequently,  by  reason  of  petitioner’s  urgent  need 
to  go  to  Europe  on  behalf  of  his  clients,  he  advised  Mr. 
Nicholas  of  the  fact  that  he  would  accept  a  limited  pass¬ 
port.  He  was,  however,  told  that  it  was  then  “too  late”, 
that  the  matter  had  gone  to  “other  levels”,  and  that  Peti¬ 
tioner  could  not  receive  the  passport  which  had  been  pre¬ 
viously  offered  him  by  Mr.  Nicholas. 

12.  On  February  1, 1955,  petitioner  met  with  the  Director 
of  the  Passport  Office  and  Mr.  Nicholas,  and  pointed  out 
the  irrationality  and  illegality  of  the  conduct  of  the  Pass¬ 
port  Office.  The  Director  of  the  Passport  Office  at  first 
suggested  to  petitioner  that  one  of  the  reasons  for  his  pro¬ 
posed  travel,  namely,  to  represent  a  client  before  the  Ad¬ 
ministrative  Tribunal  of  the  International  Labor  Organiza¬ 
tion,  might  be  contrary  to  the  interests  of  the  United  States. 
Petitioner  pointed  out  to  the  Director  that  the  United  States 
was  a  member  of  the  International  Labor  Organization  as 
well  as  of  UNESCO,  which  was  a  party  to  the  litigation 
referred  to,  that  the  United  States  believed  in  the  rule  of 
law  regardless  of  its  agreement  with  the  decisions  of  the 
tribunals  involved,  and  that  it  could  not  be  contrary  to 
American  interests  or  policy  for  a  lawyer  to  represent  a 
client  before  such  a  tribunal.  Following  further  discus¬ 
sions,  the  Director  of  the  Passport  Office  stated  she  agreed 
that  a  passport  should  be  issued  and  directed  that  it  issue. 
In  addition,  she  herself  suggested  that  petitioner  might 
wish  to  vacation  in  countries  other  than  those  specified 
in  his  passport  and  she  agreed  to  the  removal  of  the  geo¬ 
graphical  limitations. 

13.  On  or  about  February  26,  1955,  petitioner  received 
the  letter  annexed  hereto  as  Exhibit  D,  denying  him  a  pass¬ 
port.  Petitioner  did  not  reply  immediately  to  this  letter 
by  reason  of  an  extended  illness  'which  required  hospitaliza¬ 
tion  and  which  did  not  permit  him  to  attend  to  his  business 
and  private  affairs. 
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14.  On  March  18,  1955,  petitioner,  npon  his  recovery 
from  his  illness,  met  with  the  Director  and  Deputy  Direc¬ 
tor  of  the  Passport  Office.  The  Director  stated  that  three 
days  after  she  had  agreed  to  issue  the  passport  to  petitioner, 
a  “co-ordinate  branch”,  presumably  of  the  State  Depart¬ 
ment,  had  supplied  “new  evidence”  against  petitioner.  The 
name  of  the  co-ordinate  branch  was  not  supplied,  the  al¬ 
legations  were  not  specified,  and  no  evidence  was  presented 
by  the  Director  to  petitioner,  although  he  challenged  its 
existence  and  demanded  its  production. 

15.  The  Director  refused  petitioner’s  request  that  she 
reverse  herself  and  issue  the  passport  extension  which  she 
had  nearly  tvro  months  earlier  agreed  to  give  petitioner. 

16.  Petitioner,  as  appears  from  the  foregoing,  never  had 
a  hearing  based  upon  written  charges  or  in  which  evidence 
was  produced  against  him  to  sustain  the  charges  or  in 
which  he  was  able  to  confront  and  cross-examine  witnesses 
through  whom  such  evidence  was  offered. 

17.  More  fundamental,  however,  is  the  right  of  petitioner 
as  a  member  of  the  Bar,  to  travel  abroad  to  confer  with  and 
represent  his  clients.  A  number  of  these  clients  are  pres¬ 
ently  engaged  in  litigation  with  international  organizations 
and  with  Departments  of  this  Government.  At  least  one  of 
these  law  suits,  now  pending  in  the  United  States  District 
Court  for  the  District  of  Columbia,  is  between  a  client  of 
petitioner  and  the  Secretary  of  State.  It  is  necessary  for 
petitioner  to  travel  abroad  to  consult  with  these  and  other 
clients  with  respect  to  litigation  before  international  tri¬ 
bunals,  which  litigation  is  now  pending,  and  with  respect 
to  prospective  litigation  against  the  Department  of  State 
to  be  instituted  by  a  number  of  petitioner’s  clients  in  Europe, 
whose  passports  have  been  unlawfully  taken  away,  or  who 
have  been  unlawfully  denied  passports.  In  addition,  peti¬ 
tioner  will  shortly  be  required  to  consult  abroad  with  a 
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client  involved  in  criminal  proceedings  and  in  other  liti¬ 
gation. 

18.  The  action  of  the  Passport  Office  described  above  is 
unreasonable,  arbitrary  and  in  violation  of  the  law. 

19.  In  appealing  to  the  Board  of  Passport  Appeals,  peti¬ 
tioner  does  not,  of  course,  concede  the  right  of  the  Depart¬ 
ment  of  State  to  deny  a  passport  to  any  American  citizen 
seeking  one,  and  specifically  to  deny  a  passport  to  an  Ameri¬ 
can  lawyer  whose  clients,  residing  abroad,  desire  to  con¬ 
sult  with  him,  nor  does  petitioner  concede  the  validity  of 
the  regulations  of  the  Department  of  State  on  the  subject 
of  passports,  issued  August,  1952,  or  the  validity  of  the 
rules  of  the  Board  of  Passport  Appeals,  approved  Janu¬ 
ary  4,  1954,  by  the  Secretary  of  State. 

WHEREFORE  it  is  requested  that  the  decision  of  the 
Passport  Office  be  reversed  and  that  petitioner’s  passport 
be  extended  to  a  time  two  years  from  its  issuance  without 
any  geographical  limitation  except  those  imposed  upon 
American  citizens  generally. 

/s/ 

Leonard  B.  Boudin 

STATE  OF  NEW  YORK 
COUNTY  OF  NEW  YORK 

ss. : 

LEONARD  B.  BOUDIN,  the  petitioner  herein,  being  duly 
sworn,  does  depose  and  say  that  he  has  read  the  foregoing 
Petition  subscribed  by  him  and  knows  the  contents  thereof ; 
that  the  same  is  true  to  his  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true.  /s/ 

Leonard  B.  Boudin 

Sworn  to  before  me  this 
24th  day  of  March,  1955. 

Samuel  P.  Shapiro 
Notary  Public,  State  of  New  York 
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Filed  September  22,  1955 
COPY 
EXHIBIT  7 
OBJECTIONS 

DEPARTMENT  OF  STATE 
BOARD  OF  PASSPORT  APPEALS 
In  the  Matter  of  the  Appeal 
—  of  — 

LEONARD  B.  BOUDIN 

The  appellant  Leonard  B.  Boudin  in  appearing  here  today 
does  not  acknowledge  (1)  the  State  Department’s  right  to 
control  the  travel  of  American  citizens,  (2)  the  legality  of 
the  Passport  Regulations  of  the  Secretary  of  State  issued 
August  1952,  and  of  the  Rules  of  the  Board  of  Passport 
Appeals  adopted  December  30,  1953,  and  (3)  the  validity 
of  the  standards  applied  and  the  procedures  followed  in 
this  case. 

The  appellant  expressly  reserves  his  right  to  contest 
these  matters  in  the  courts,  if  need  for  such  contest  should 
arise. 

More  particularly,  it  is  appellant’s  position  that: 

(1)  An  American  citizen  has  a  constitutional  right  to 
travel  abroad; 

(2)  Appellant  has  an  additional  reason,  need  and  right 
to  travel  in  connection  with  his  representation  of  clients 
who  are,  have  been  and  will  be  engaged  in  litigation  with 
the  Departments  of  State  and  Justice.  His  clients  have 
a  corresponding  right  under  the  Constitution  to  consulta¬ 
tion  with  and  representation  by  counsel  of  their  owm 
choosing. 

(3)  The  passport  regulations  are  invalid  because  Con- 
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gress  never  authorized  the  Secretary  of  State  to  establish 
substantive  conditions  to  the  issuance  of  a  passport,  nor 
could  it  constitutionally  have  done  so ; 

(4)  The  said  regulations  are  invalid  in  that  they  (a)  con¬ 
flict  with  the  will  of  Congress;  (b)  are  vague  and  ambigu¬ 
ous;  (c)  are  arbitrary  and  irrational,  and  (d)  impose 
political  tests  in  violation  of  the  Constitution ; 

(5)  The  aforesaid  Regulations  and  Rules  of  the  Secretary 
of  State  and  Regulations  of  the  Board  of  Passport  Appeals 
deny  procedural  due  process,  in  that  (2)  decisions  are  made 
upon  vague,  if  any,  charges  and  are  predicated  upon  con¬ 
cealed  “evidence”  if  any;  (b)  at  the  hearings  before  the 
Passport  Office  and  the  Board  of  Passport  Appeals  the 
passport  applicant  is  not  confronted  by  witnesses  who  can 
be  cross-examined  or  otherwise  by  competent  evidence,  but 
is  merely  subjected  to  an  inquisitorial  examination  con¬ 
cerning  his  political  views  and  associations;  (c)  a  steno¬ 
graphic  record  is  either  not  kept  (as  in  the  case  of  the 
Passport  Office  )or  is  not  given  to  the  applicant  (as  in  the 
case  of  the  Board  of  Passport  Appeals) ;  in  the  latter  case 
only  that  part  of  the  stenographic  record  consisting  of  his 
own  testimony  may  even  be  read  by  him;  (d)  the  Board 
of  Passport  Appeals  makes  its  decisions  on  the  basis  of 
secret  files  not  disclosed  to  appellant  or  his  counsel;  (e) 
it  renders  a  report  to  the  Secretary  of  State,  the  contents 
of  which  are  not  divulged  to  appellant;  (f)  the  Secretary 
of  State,  without  hearing  appellant  or  his  counsel,  decides 
the  case  upon  the  basis  of  the  Board’s  report. 

For  the  foregoing  reasons,  the  appellant  contests  the 
legality  of  the  regulations  and  the  jurisdiction  and  pro¬ 
cedures  of  the  Board.  In  attending  and  participating  in  this 
hearing,  appellant  reserves  his  full  constitutional  and 
statutory  rights. 

Harry  I.  Rand 
Attorney  for  Appellant 
Leonard  B.  Boudin 
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Filed  September  22,  1955 


DEPARTMENT  OF  STATE 
Washington 

May  27,  1955 

Dear  Mr.  Boudin: 

I  refer  to  the  disapproval  of  your  request  for  passport 
facilities  by  the  Director  of  the  Passport  Office  on  Febru¬ 
ary  24,  1955,  and  your  subsequent  appeal  from  that  deter¬ 
mination  to  the  Board  of  Passport  Appeals  in  accordance 
with  Section  51.157  of  the  Board’s  Rules. 

After  due  notice,  a  hearing  was  convened  on  May  6, 
1955,  at  "which  time  you  appeared  personally  accompanied 
by  counsel  and  presented  evidence  in  your  own  behalf.  In 
accordance  with  Section  51.140  of  the  Passport  Regulations, 
the  Board  subsequently  submitted  to  the  Secretary  of  State 
its  recommendation  as  to  the  disposition  of  this  matter. 

After  a  review  of  the  entire  record  and  on  the  basis  of 
all  the  evidence,  including  that  contained  in  confidential 
reports  of  investigation,  the  Secretary  has  disapproved 
your  request  for  a  passport  on  the  ground  that  the  granting 
of  passport  facilities  to  you  is  precluded  under  the  provi¬ 
sions  of  Section  51.135  of  the  Passport  Regulations. 

Sincerely  yours, 

For  the  Secretary  of  State 
/s/  Loy  W.  Henderson 
Loy  W.  Henderson 
Deputy  Under  Secretary 
for  Administration 

Leonard  B.  Boudin,  Esquire, 

Shapiro,  Rabinowitz  &  Boudin, 

Attorneys  at  Law 
25  Broad  Street 
New  York  5,  New  York 
Copy  to: 

Harrv  I.  Rand-  Esquire. 
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Filed  September  22,  1955 

AFFIDAVIT  OF  HARRY  L  RAND 

HARRY  I.  RAND,  being  duly  sworn,  deposes  and  says : 

1.  I  am  the  attorney  for  the  plaintiff  in  the  above-entitled 
action. 

2.  On  or  about  May  27, 1955, 1  received  a  copy  of  a  letter, 
under  that  date,  addressed  to  Leonard  B.  Boudin  by  Mr. 
Lov  W.  Henderson,  Deputy  Under  Secretary  for  Adminis¬ 
tration,  acting  for  the  Secretary  of  State,  which  letter  ad¬ 
vised  that  the  Secretary  had  disapproved  Mr.  Boudin’s  re¬ 
quest  for  a  passport. 

3.  On  June  2,  1955,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  entered  an  Order  in  Dulles  v. 
Nathan ,  No.  12727,  prescribing  certain  specific  standards 
for  hearings  in  the  Department  of  State  with  respect  to  the 
grant  of  passports. 

4.  In  view’  of  the  Order  of  the  Court  of  Appeals  in  Dulles 
v.  Nathan ,  on  June  3,  1955, 1  addressed  a  letter  to  the  Sec¬ 
retary  of  State,  requesting  (1)  an  immediate  reconsidera¬ 
tion  by  him  of  his  decision  of  May  27,  1955,  disapproving 
Mr.  Boudin’s  request  for  a  passport ;  the  extension  of  Mr. 
Boudin’s  passport  as  requested ;  and  the  issuance  of  a  pass¬ 
port  to  Mr.  Boudin  in  standard  form  and  for  standard  dura¬ 
tion;  or  (2)  an  immediate  hearing  satisfying,  in  all  re¬ 
spects,  the  requirements  of  the  Order  of  the  Court  of  Ap¬ 
peals  in  the  Nathan  case.  That  letter  was  delivered  by 
hand,  on  June  3,  1955,  to  the  office  of  Mr.  Loy  W.  Hender¬ 
son,  Deputy  Under  Secretary  for  Administration.  A  true 
copy  of  that  letter  is  annexed  hereto  as  Exhibit  A  and  made 
a  part  hereof. 

5.  Thereafter,  on  several  occasions,  I  communicated  by 
telephone  with  Mr.  Raymond  T.  Tingling,  an  officer  in  the 
Legal  Adviser’s  office,  Department  of  State;  inquired  as  to 
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the  status  of  my  request  for  reconsideration  of  Mr.  Boudin’s 
case ;  and  urged  immediate  disposition  of  that  request. 

6.  On  or  about  June  29,  1955,  I  received  a  letter,  under 
that  date,  addressed  to  me  by  Mr.  Loy  W.  Henderson,  ad¬ 
vising  that  Mr.  Boudin’s  case  was  being  reconsidered,  “par¬ 
ticularly  in  the  light  of  the  decision  in  the  Shachtman  case, 
which  was  handed  down  by  the  Court  of  Appeals  on  June 
23,  1955”.  A  true  copy  of  that  letter  is  annexed  hereto  as 
Exhibit  B  and  made  a  part  hereof. 

7.  On  July  1,  1955,  I  addressed  a  letter  to  the  Secretary 
of  State  in  reply  to  Mr.  Henderson’s  letter  of  June  29, 1955. 
In  my  letter,  I  again  stressed  the  urgency  of  Mr.  Boudin’s 
situation,  in  view  of  his  obligations  to  his  European  clients, 
and  urged  immediate  disposition  and  grant  of  my  request 
for  reconsideration.  A  true  copy  of  that  letter  of  July  1, 
1955,  is  annexed  hereto  as  Exhibit  C  and  made  a  part 
hereof. 

8.  Thereafter,  during  July  and  August,  1955,  I  tele¬ 
phoned  Mr.  Yingling  on  several  occasions,  inquiring  as  to 
the  status  of  my  request  for  reconsideration  and  urging 
immediate  action  on  that  request.  On  each  of  these  occa¬ 
sions,  Mr.  Yingling  courteously  advised  that  Mr.  Boudin’s 
case  was  still  under  reconsideration,  but  that  the  Depart¬ 
ment  of  State  was  not  yet  prepared  to  make  any  decision 
on  the  request. 

9.  On  August  25,  1955,  I  addressed  a  letter  to  the  Sec¬ 
retary  of  State,  referring  to  my  previous  communications, 
by  letter  and  telephone;  advising  that  Mr.  Boudin’s  in¬ 
ability  to  confer  with  his  clients  had  severely  prejudiced 
their  positions,  grievously  damaged  Mr.  Boudin’s  position, 
and  rendered  it  impossible  for  him  to  perform  his  duties 
as  a  lawyer ;  and  stating  that  in  view  of  these  circumstances, 
if  passport  facilities  were  not  granted  to  Mr.  Boudin  by 
August  29,  1955,  we  should  have  no  other  recourse  but  to 
file  a  complaint  in  the  United  States  District  Court  for  the 
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District  of  Columbia.  That  letter  was  delivered  by  hand  to 
the  office  of  Mr.  Loy  W.  Henderson,  Deputy  Under  Secre¬ 
tary  for  Administration,  on  August  25,  1955;  and  a  copy 
was  also  delivered  to  the  office  of  Mr.  Yingling.  A  true  copy 
of  that  letter  of  August  25,  1955,  is  annexed  hereto  as  Ex¬ 
hibit  D  and  made  a  part  hereof. 

10.  On  or  about  August  26,  1955,  1  received  a  letter,  un¬ 
der  that  date,  from  Mr.  Loy  W.  Henderson,  advising  that, 
although  the  Department  of  State  had  been  reconsidering 
Mr.  Boudin’s  case,  “Certain  necessary  inquiries  have  not 
been  completed,  and  the  Department  is  unable  at  this  time 
to  reverse  its  decision  of  May  27,  1955”.  A  true  copy  of 
that  letter  of  August  26,  1955,  is  annexed  hereto  as  Ex¬ 
hibit  E. 

11.  On  August  30,  1955,  I  filed  the  Complaint  in  this 
action. 

/s/ 

Harry  L  Band 
Attorney  for  Plaintiff 
Subscribed  and  sworn  to  before  me 
this  22nd  day  of  September,  1955. 


Harry  M.  Hull,  Clerk 
Notary  Public 

Filed  September  22,  1955 
COPY 

EXHIBIT  A. 

June  3,  1955 

The  Secretary  of  State 
Washington,  D.  C. 

Attention :  Mr.  Loy  W.  Henderson,  Deputy  Under 
Secretary  for  Administration 
:  Re:  Leonard  B.  Boudin 

My  dear  Mr.  Henderson: 

I  refer  to  your  letter  of  May  27,  1955,  addressed  to  Mr. 
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Leonard  B.  Boudin,  for  whom  I  am  counsel,  advising  him 
that  the  Secretary  of  State  had  disapproved  his  request  for 
passport  facilities. 

In  the  light  of  yesterday’s  decision  of  the  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  in  Dulles  v.  Nathan,  No. 
12727,  and  in  view  of  the  objections  which  we  previously 
noted  to  the  hearing  on  Mr.  Boudin’s  application  for  ex¬ 
tension  of  his  passport ;  I  respectfully  request : 

1.  An  immediate  reconsideration  by  the  Secretary  of 
his  decision  of  May  27,  1955;  the  extension  of  Mr. 
Boudin’s  passport  as  requested;  and  the  issuance  of 
a  passport  to  Mr.  Boudin  in  standard  form  and  for 
standard  duration;  or 

2.  An  immediate  hearing  satisfying,  in  all  respects,  the 
requirements  of  the  decision  of  the  Court  of  Appeals 
in  the  Nathan  case. 

Since,  as  we  have  already  indicated,  Mr.  Boudin  requires 
that  his  passport,  as  extended,  be  returned  to  him  promptly 
so  that  he  may  advise  with  his  American  clients  now  in  Eu¬ 
rope  in  connection  with  pending  litigation  between  them 
and  the  Departments  of  State  and  Justice,  it  is  requested 
that  the  passport  be  returned  to  him  at  once,  or,  if  a  hearing 
is  scheduled,  that  the  hearing  be  held  this  coming  week. 

Please  advise  me  today  as  to  your  disposition  of  the  fore¬ 
going  request. 


HIR:cw 


Sincerely, 

Harry  I.  Rand 
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Piled  September  22,  1955 
COPY 
EXHIBIT  B. 

DEPARTMENT  OF  STATE 
Washington 


In  reply  refer  to  Jnne  29,  1955 

L  :L/EUR 

Dear  Mr.  Rand: 

The  Department  refers  to  your  letter  of  June  3,  1955, 
with  further  reference  to  the  desire  of  Mr.  Leonard  B.  Bou¬ 
din  to  obtain  a  passport.  This  matter  has  been  the  subject 
of  informal  conversations  between  you  and  a  member  of  the 
Legal  Adviser’s  office. 

Mr.  Boudin’s  application  for  an  extension  of  the  limited 
passport  issued  to  him  in  1954  was  refused  on  February  24, 
1955.  He  requested  and  was  given  a  hearing  before  the 
Board  of  Passport  Appeals,  which  hearing  was  held  on  May 
6,  1955.  After  considering  the  recommendations  of  the 
Board,  the  Secretary  disapproved  his  application.  He  was 
informed  of  this  on  May  27, 1955. 

You  now  request  a  reconsideration  by  the  Secretary  of 
State  of  the  previous  decision  denying  an  extension  of  the 
passport  previously  issued  to  Mr.  Boudin,  or  in  the  alterna¬ 
tive,  a  hearing  in  accordance  with  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in  the 
Nathan  case.  Mr.  Boudin’s  case  is  being  reconsidered,  par¬ 
ticularly  in  the  light  of  the  decision  in  the  Shachtman  case, 
which  w^as  handed  down  by  the  Court  of  Appeals  on  June 
23,  1955. 
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When  the  Department  has  reached  a  decision,  a  further 
communication  will  be  sent  to  you. 

Sincerely  yours, 

For  the  Secretary  of  State: 

/s/  Loy  W.  Henderson 
Loy  W.  Henderson 
Deputy  Under  Secretary 
for  Administration 

Mr.  Harry  I.  Rand, 

Law  Offices, 

Wyatt  Building, 

Washington  5,  D.  C. 

Filed  September  22,  1955 
COPY 
EXHIBIT  C. 


July  1,  1955 

The  Secretary  of  State 
Washington  25,  D.  C. 

Attention:  Mr.  Loy  W.  Henderson,  Deputy  Under 
Secretary  for  Administration 
Re:  Leonard  B.  Boudin 
Your  Ref:  L:L/EUR 

Dear  Mr.  Henderson: 

Thank  you  for  your  letter  of  June  29, 1955,  advising  that 
Mr.  Leonard  B.  Boudin’s  application  for  passport  facilities 
is  being  reconsidered,  and  that,  when  the  Department  has 
reached  a  decision,  a  further  communication  will  be  sent 
to  me. 

I  appreciate  the  reconsideration  being  accorded  to  this 
case.  I  am,  however,  somewhat  troubled  by  the  continued 
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delay.  As  Mr.  Boudin  told  the  Board,  and  as  I  reiterated 
to  Mr.  Yingling  of  the  Legal  Adviser’s  office,  this  is  a  mat¬ 
ter  of  considerable  urgency.  One  of  Mr.  Boudin’s  Euro¬ 
pean  clients  who  has  asked  that  Mr.  Boudin  consult  with 
him  in  Europe  is  Mr.  David  N.  Leff.  On  June  3, 1955,  Judge 
Leibell  of  the  United  States  District  Court  for  the  South¬ 
ern  District  of  New  York  signed  an  Order  to  Show  Cause  in 
the  proceeding  entitled  “United  States  of  America  vs. 
David  Neal  Leff”  (Case  No.  M-ll-188),  directing  Mr.  Leif 
to  show  cause  why  he  should  not  be  held  in  contempt  for 
failure  to  comply  with  the  Grand  Jury  subpoena.  That  Or¬ 
der  was  served  on  Mr.  Leff  in  France  on  June  28.  A  reply 
on  liis  behalf  must  be  prepared  and  filed  no  later  than  July 
19.  I  need  not  tell  you  that  it  will  be  difficult,  if  not  impos¬ 
sible,  for  Mr.  Boudin  to  prepare  the  necessary  reply  unless 
he  has  first  consulted  and  advised  with  his  client.  I  might 
add  that  it  is  not  an  easy  matter  to  substitute  counsel  in 
this  case ;  for  Mr.  Boudin  successfully  represented  Mr.  Leff 
in  a  similar  proceeding  a  year  ago,  and  new  counsel  vrould 
not  only  be  unsatisfactory  to  Mr.  Leff  but  would  have  to 
spend  a  considerable  time  in  familiarizing  himself  "with  the 
facts  and  the  law. 

In  view  of  these  circumstances,  I  should  appreciate  what¬ 
ever  you  can  do  to  expedite  the  ultimate  determination  of 
Mr.  Boudin’s  application  for  passport  facilities.  In  light 
of  the  Nathan  decision,  the  Shachtman  decision,  and  the 
most  recent  Foreman  decision  in  the  Courts  of  this  district, 
it  would  seem  to  me  that  there  can  be  no  question  but  that 
Mr.  Boudin  is  entitled  to  the  passport  facilities  he  re¬ 
quests. 

Sincerely, 

Harry  I.  Band 


H3B:tp 
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Filed  September  22,  1955 
COPY 
EXHIBIT  D. 


HIR:lhb 
August  25,  1955 

The  Secretary  of  State 
Washington  25,  D.  C. 

Attention:  Mr.  Loy  W.  Henderson,  Deputy  Under 
Secretary  for  Administration 

Re:  Leonard  B.  Boudin 
Your  Ref:  L'-L/EUR 

My  dear  Mr.  Henderson: 

I  am  the  attorney  for  Mr.  Leonard  B.  Boudin,  on  whose 
behalf  I  am  addressing  this  letter  to  you. 

In  your  letter  addressed  to  Mr.  Boudin,  under  date  of 
May  27,  1955,  you  advised  that  the  Secretary  of  State  had 
disapproved  his  request  for  passport  facilities. 

On  June  3,  1955,  in  light  of  the  decision  of  the  Court  of 
Appeals  for  the  District  of  Columbia,  in  Dulles  v.  Nathan, 
and  in  view  of  the  objections  which  we  had  previously  noted 
to  the  “hearing”  held  on  Mr.  Boudin’s  application  for  the 
extension  of  his  passport,  we  asked  (1)  immediate  recon¬ 
sideration  by  the  Secretary  of  his  decision  of  May  27, 1955, 
the  extension  of  Mr.  Boudin’s  passport,  and  the  issuance  of 
a  passport  to  him  in  standard  form  and  for  standard  dura¬ 
tion,  or  (2)  an  immediate  hearing  satisfying,  in  all  respects, 
the  requirements  of  the  Court  of  Appeals’  decision  in  the 
Nathan  case. 

In  your  letter  under  date  of  June  29,  1955,  you  advised 
that  Mr.  Boudin’s  case  was  being  reconsidered,  particularly 
in  the  light  of  the  decision  in  the  Shachtman  case,  which 
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was  banded  down  by  the  Court  of  Appeals  on  June  23, 1955, 
and  that  when  the  Department  had  reached  a  decision,  a 
further  communication  would  be  sent  to  me. 

Since  my  letter  of  June  3,  1955,  I  have  been  in  constant 
communication  by  telephone  with  Mr.  Raymond  Tingling, 
of  your  Legal  Adviser’s  Office,  and  have  urged  on  Mr. 
Yingling  the  importance  of  a  rapid  decision  in  this  matter. 
On  July  1,  1955,  I  addressed  a  further  letter  to  you,  spe¬ 
cifically  stating  the  reasons  for  the  urgency  of  the  case  and 
requesting  that  ultimate  determination  be  expedited.  Since 
that  time,  I  have  again  spoken  with  Mr.  Tingling  on  sev¬ 
eral  occasions,  stressing  the  need  for  immediate  decision. 
We  have,  however,  not  received  any  further  word  from  your 
Department. 

Tour  Department’s  delay  has  compelled  Mr.  Boudin  again 
and  again  to  put  off  the  trip  which  he  must  make  to  Europe 
to  consult  with  his  clients  there.  11  is  inability  to  confer 
with  those  clients  has,  I  fear,  already  severely  prejudiced 
their  positions  in  the  matters  in  which  they  are  involved 
with  agencies  of  the  United  States  Government.  More¬ 
over,  the  Department’s  refusal  to  accord  Mr.  Boudin  a  pass¬ 
port  has  grievously  damaged  his  business  and  rendered  it 
impossible  for  him  to  perform  his  duties  as  a  lawyer. 

In  view  of  these  circumstances,  "we  must  insist  that  the 
Department  make  its  determination  on  Mr.  Boudin’s  appli¬ 
cation  not  later  than  Monday,  August  29,  1955.  If  passport 
facilities  are  not  granted  to  Mr.  Boudin  by  that  time,  we 
shall  have  no  other  recourse  but  to  file  a  complaint  in  the 
United  States  District  Court  for  the  District  of  Columbia, 
requesting  that  that  Court  direct  the  Secretary  of  State  to 
issue  a  passport  to  Mr.  Boudin. 

Respectfully  yours, 

Harry  I.  Rand 
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Filed  September  22,  1955 
COPY 
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BIT  E. 


DEPUTY  UNDER  SECRETARY  OF  STATE 
FOR  ADMINISTRATION 


Dear  Mr.  Rand: 


Washington 

August  26,  1955 


Further  reference  is  made  to  your  letter  of  June  3, 1955, 
and  my  interim  reply  of  June  29,  1955,  concerning  the  pass¬ 
port  case  of  Leonard  B.  Boudin. 

This  will  reaffirm  advice  to  you  that  the  Department  has 
been  reconsidering  Mr.  Boudin’s  case  in  accordance  with 
your  request.  Certain  necessary  inquiries  have  not  been 
completed  and  the  Department  is  unable  at  this  time  to 
reverse  its  decision  of  May  27,  1955. 

Sincerely  yours, 

For  the  Secretary  of  State: 
/s/  Loy  W.  Henderson 
Loy  W.  Henderson 

Harry  I.  Rand,  Esquire, 

Attorney  at  Law, 

Wyatt  Building, 

Washington  5,  D.  C. 


Filed  October  17,  1955 


MOTION  FOR  SUMMARY  JUDGMENT 

Now’  comes  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  moves  this  Honorable  Court  for  a 
summary  judgment  for  the  reason  that  there  is  no  genuine 
issue  as  to  a  material  fact  and  defendant  is  entitled  to  judg¬ 
ment  as  a  matter  of  law.  It  is  requested  that  the  affidavit 
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of  the  Secretary  of  State  attached  hereto  and  marked  as 
Exhibit  “A”  be  considered  a  part  of  this  motion. 

Filed  October  17,  1955 

AFFIDAVIT 

OF  DEFENDANT  JOHN  FOSTER  DULLES 

I,  John  Foster  Dulles,  being  duly  sworn,  depose  and  say 
that  I  am  the  Secretary  of  State  for  the  United  States  of 
America,  that  I  am  charged  by  law,  among  my  duties  in  the 
conduct  of  foreign  relations,  with  the  responsibility  for  the 
issuance  of  passports,  and  that  in  this  connection  I  have 
reviewed  the  file  in  the  Department  of  State  with  reference 
to  the  plaintiff,  Leonard  B.  Boudin,  from  which  the  follow¬ 
ing  appears: 

The  plaintiff,  Leonard  B.  Boudin,  w^as  issued  a  passport 
on  June  3,  1954,  limited  to  four  months,  for  travel  only  in 
the  British  Isles,  France,  the  Netherlands,  Switzerland,  and 
necessary  countries  en  route.  Prior  to  the  issuance  of  the 
passport,  the  plaintiff  pursuant  to  the  Department’s  re¬ 
quest,  executed  an  affidavit  stating  that  he  was  not  then  a 
member  of  the  Communist  Party.  The  decision  to  issue  a 
limited  passport  to  the  plaintiff  in  June  1954,  was  made 
by  one  of  my  subordinates. 

In  October  1954,  the  Plaintiff  requested  that  the  restric¬ 
tions  on  his  passport  be  removed  and  that  he  be  issued  a 
passport  in  the  usual  form  for  the  usual  duration.  In  con¬ 
nection  with  this  request,  and  in  accordance  with  Section 
51.137  of  the  Regulations,  a  copy  of  which  is  attached  to 
the  Complaint  as  Exhibit  “E”,  the  Plaintiff  was  asked  in 
a  letter  dated  December  3,  1954,  to  execute  an  affidavit  as 
to  whether  he  had  ever  been  a  member  of  the  Communist 
Party.  The  Plaintiff,  however,  refused  to  execute  an  affi¬ 
davit  of  this  nature. 

Subsequently,  on  or  about  February  3,  1955,  the  Plain- 
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tiff  was  informally  advised  that  a  passport  would  be  issued 
to  him.  However,  during  the  next  three  weeks,  after  a  com¬ 
prehensive  review  of  the  Department  of  State  files  on  the 
Plaintiff,  it  was  determined  that  the  granting  of  further 
passport  facilities  to  the  Plaintiff  should  be  denied  under 
the  provisions  of  Section  51.135  of  the  Passport  Regula¬ 
tions.  On  February  24,  1955,  the  Plaintiff  was  informed  in 
writing  of  this  decision. 

On  March  24,  1955,  the  Plaintiff  filed  an  appeal  with  the 
Board  of  Passport  Appeals,  together  with  a  request  for 
additional  information  concerning  the  reasons  for  the  De¬ 
partment’s  action.  On  April  19, 1955,  the  Plaintiff  was  fur¬ 
nished  the  information  requested  by  letter,  a  copy  of  which 
is  attached  as  Exhibit  “I”.  Thereafter,  on  May  6,  1955,  a 
hearing  was  held  before  the  Board,  at  which  the  Plaintiff 
appeared  with  his  attorney,  Harry  I.  Rand,  and  on  May  18, 
1955,  the  Board  rendered  its  decision  to  the  effect  that  con¬ 
tinuance  of  passport  facilities  should  be  denied  the  Plain¬ 
tiff  under  the  provisions  of  Section  51.135  of  the  Passport 
Regulations,  and  in  accordance  with  Section  51.140,  recom¬ 
mended  that  I  affirm  the  decision  of  the  Passport  Office. 

Thereafter,  following  a  review  of  the  Department  of 
State’s  files  on  the  Plaintiff,  including  confidential  security 
information,  as  well  as  the  testimony  of  the  Plaintiff  at  the 
hearing  before  the  Board  of  Passport  Appeals,  I  concluded 
that  further  passport  facilities  should  be  denied  the  Plain¬ 
tiff  under  the  Passport  Regulations  and  in  the  national  in¬ 
terest. 

The  basis  for  my  decision  to  deny  the  Plaintiff  further 
passport  facilities  rests  on  a  pattern  of  associations  and  ac¬ 
tivities  on  the  part  of  the  Plaintiff  over  an  extended  period 
of  time  leading  to  the  conclusion  that  the  Plaintiff  has  been 
and  continues  to  be  a  supporter  of  the  Communist  move¬ 
ment.  Included  are  associations  and  activities  disclosed  by 
or  inferred  from  the  Department  of  State  files  concerning 
the  Plaintiff  as  follows: 


(1)  He  was  a  member  of  the  Communist  Party  in  the 
1930’s  and  1940’s  as  'well  as  a  member  of  the  Yonng  Com¬ 
munist  League. 

(2)  In  1936,  he  was  a  director  of  Science  and  Society, 
Inc.,  publishers  of  “Science  and  Society”,  an  alleged  Com¬ 
munist  publication  cited  as  such  in  1944,  by  the  Special 
Committee  on  Un-American  Activities. 

(3)  In  1947,  he  was  President  of  the  Downtown  Commu¬ 
nity  School,  which  has  been  said  by  an  admitted  member  of 
the  Communist  Party  to  have  been  founded  by  herself  and 
several  other  persons  affiliated  with  the  Party. 

(4)  In  1947,  he  was  a  member  of  the  faculty  of  the  Jeffer¬ 
son  School  of  Social  Science,  cited  by  the  Attorney  General 
as  Communist. 

(5)  From  1948  to  1950,  in  addition  to  being  general  coun¬ 
sel,  he  was  an  adviser  in  other  than  legal  matters,  and 
closely  associated  with  the  activities  of  the  United  Office 
and  Professional  Workers  of  America,  a  group  expelled 
from  the  CIO  in  1950,  because  of  consistently  pro-Commu- 
nist  policies  and  activities. 

(6)  In  December  1950,  he  was  one  of  the  principal  speak¬ 
ers  at  a  forum  of  the  Writing  and  Publishing  Division,  Na¬ 
tional  Council  of  the  Arts,  Sciences  and  Professions,  which 
has  been  cited  by  the  Attorney  General  as  Communist. 

(7)  He  has  from  time  to  time  contributed  articles  to  the 
“New  Masses”,  an  official  Communist  publication. 

(8)  The  Plaintiff’s  wife,  Jean  Boudin,  has  engaged  in 
pro-Communist  activities  over  an  extended  period  of  time. 

(9)  The  Plaintiff’s  law  partners,  Samuel  P.  Shapiro  and 
Victor  Rabinowitz,  have  been  affiliated  with  the  Communist 
Party  and  Communist  front  organizations. 

In  the  light  of  the  number  of  pro-Communist  associations 
and  activities  of  the  Plaintiff  over  a  lengthy  period  of  time, 
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including  reliable  reports  as  late  as  1950  of  actual  member¬ 
ship  in  the  Communist  Party,  I  considered  that  these  asso¬ 
ciations  and  activities,  coupled  with  the  Plaintiff’s  refusal 
to  state  under  oath  whether  or  not  he  had  been  a  member 
of  the  Communist  Party  prior  to  June  3, 1954,  when  he  last 
received  a  passport,  warranted  me  in  concluding  that  he 
was  still  a  supporter  of  the  Communist  movement  and 
should  be  denied  continued  passport  facilities  under  the 
established  policy  of  Secretaries  of  State  in  recent  years 
of  refusing  passports  to  supporters  of  the  Communist 
movement. 

I  have  again  reviewed  the  passport  file  of  Leonard  B. 
Boudin  and  I  am  still  of  the  view  that  further  passport  fa¬ 
cilities  should  be  denied  the  Plaintiff  as  a  person  whose 
travel  abroad  will  support  the  Communist  movement. 


/s/  John  Foster  Dulles 
John  Foster  Dulles, 
Secretary  of  State 


Subscribed  and  sworn  to  before  me  this  14th  day  of  Oc¬ 
tober,  1955. 


/s/  Frances  Jean  Espe 
Notary  Public 
District  of  Columbia 
My  Commission  expires 
March  31,  1957. 


Filed  October  17,  1955 
EXHIBIT  "I" 


April  19,  1955 


Dear  Mr.  Boudin: 

Reference  is  made  to  your  letter  of  March  24,  1955,  en- 
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closing  petition  of  appeal  from  the  adverse  decision  of  the 
Passport  Office  in  your  case  under  Section  51.135  of  the 
Passport  Regulations,  and  my  interim  acknowledgment  of 
April  4,  1955. 

As  to  your  request  for  additional  information  pursuant 
to  Section  51.162  of  the  rules  of  the  Board  of  Passport  Ap¬ 
peals,  information  that  the  Board  may  furnish  in  a  par¬ 
ticular  case  is  limited  by  the  availability  of  such  informa¬ 
tion  to  the  Board,  the  fact  that  the  passport  file  and  other 
pertinent  Government  files  may  not  be  examined  by  the  ap¬ 
plicant  and  by  the  responsibility  of  the  Board  to  conduct  the 
proceedings  in  such  manner  as  to  protect  from  disclosure 
information  affecting  the  national  security  or  tending  to 
disclose  or  compromise  investigative  sources  or  methods. 
As  you  are  aware,  the  Board  is  required  by  Section  51.170 
of  its  regulations  in  reaching  its  own  decision  in  the  case 
to  take  into  consideration  the  inability  of  the  applicant  to 
meet  information  of  which  he  may  not  have  been  advised, 
specifically  or  in  detail,  or  to  attack  the  credibility  of  confi¬ 
dential  informants.  It  should  also  be  mentioned  that  the 
Board  has  not,  of  course,  at  this  stage  of  the  proceedings 
reached  any  conclusions  as  to  substantive  matters. 

In  connection  with  your  request  for  additional  informa¬ 
tion  to  assist  in  the  preparation  of  the  case,  and  with  the 
above  considerations  in  mind,  the  Board  has  authorized  me 
to  furnish  you  with  the  information  related  in  the  follow¬ 
ing  paragraphs. 


The  file  contains  information  indicating  that  in  1936  you 
ire  a  Director  of  Science  and  Society,  Inc.,  publishers  of 
ience  and  Society ,  an  alleged  Communist  publication  and 
cited  as  such  in  1944  by  the  Special  Committee  on  Un- 
American  Activities.  The  file  also  indicates  that  during 
the  late  1930’s  and  1940’s  you  were  associated  with  and  in 
,  1947  a  subscriber  to  the  publication  New  Masses,  an  alleged 

y  Communist  publication,  referred  to  as  such  by  the  Attorney 


51 


i 

i 


General  in  1942  and  by  the  Special  Committee  on  Un-Ameri¬ 
can  Activities  in  previous  reports. 

The  file  contains  information  indicating  that  in  1947  you 
were  President  of  the  Downtown  Community  School ,  said 
to  have  been  founded  by  a  group  of  persons  affiliated  with 
the  Communist  Party,  and  that  during  the  same  year  you 
were  a  member  of  the  faculty  of  the  Jefferson  School  of 
Social  Science,  cited  by  the  Attorney  General  in  1947  as  an 
“adjunct  of  the  Communist  Party.” 

The  file  contains  information  indicating  that  in  1949  you 
were  among  the  reception  sponsors  of  a  reception  honor¬ 
ing  Harry  Sacher,  said  to  have  been  held  at  the  Manhattan 
Towers  Hotel,  New  York  City,  in  December  1949,  and  that 
during  1948-50  you  were  general  counsel  and  adviser  of  and 
closely  associated  with  the  activities  of  the  United  Office 
and  Professional  Workers  of  America,  a  group  reportedly 
expelled  from  the  CIO  in  1950  because  its  policies  and  ac¬ 
tivities  were  consistentlv  directed  toward  the  achievement 
of  the  program  and  policies  of  the  Communist  Party.  There 
are  also  references  to  activities  in  behalf  of  the  American 
Communications  Association,  reportedly  ousted  from  the 
CIO  in  1950  for  consistent  adherence  to  the  policies  and  ob¬ 
jectives  of  the  Communist  Party. 

The  file  contains  information  indicating  that  on  Decem¬ 
ber  18, 1950,  at  the  Hotel  Cornish  Arms,  New  York  City,  you 
were  one  of  the  principal  speakers  at  a  forum  of  the  Writ¬ 
ing  and  Publishing  Division,  'National  Council  of  the  Arts, 
Sciences  and  Professions,  allegedly  Communist  dominated 
and  controlled  and  cited  in  1949  as  a  Communist  front  or¬ 
ganization  by  the  Special  Committee  on  Un-American  Ac¬ 
tivities,  and  that  you  have  a  [sic]  for  a  number  of  years  been 
a  member  of,  held  office  in  and  participated  actively  in  the 
affairs  of  the  National  Lawyers  Guild,  allegedly  Communist 
dominated  and  controlled  and  cited  as  a  Communist-front 
organization  as  early  as  1944  by  the  Special  Committee  on 
Un-American  Activities. 
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The  file  contains  various  other  references  to  your  al¬ 
leged  support  of,  sympathy  for,  and  membership  in  the 
Communist  Party,  U.S.A.,  including  information  indicating 
that  you  were  a  member  of  the  Young  Communist  League 
in  the  1930’s  and  also  a  member  of  the  Communist  Party, 
and  that  the  affiliation  was  maintained  during  the  1940’s. 
You  have  been  referred  to,  as  of  more  recent  date,  as  a  con¬ 
cealed  member  of  the  Communist  Party,  sympathetic  to  its 
aims  and  objectives.  The  file  contains  your  sworn  statement 
of  June  3,  1954,  that  you  were  not  than  a  member  of  the 
Communist  Party  with  comment  indicating  that  you  de¬ 
clined  to  state  under  oath  whether  or  not  you  had  ever  prior 
thereto  been  affiliated  with,  or  a  member  of,  the  Communist 
Party. 

Sincerely  yours, 

John  W.  Sipes, 

Counsel 

Board  of  Passport  Appeals 

Copy  to: 

Harry  I.  Rand,  Esquire 

Filed  October  24,  1955 


ANSWER 
First  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief  may 
be  granted. 

Second  Defense 

This  Court  lacks  jurisdiction  over  the  subject  matter  of 
the  complaint. 
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Third  Defense 

Answering  specifically  the  allegations  contained  in  the 
numbered  paragraphs  of  the  complaint,  defendant  avers : 

1.  Defendant  asserts  that  inasmuch  as  the  allegations 
contained  in  the  first  paragraph  of  the  complaint  state  con¬ 
clusions  of  law  he  is  not  required  to  plead  responsively 
thereto,  but  were  he  required  to  reply  he  would  deny  the 
conclusions  alleged  therein. 

2.  Defendant  denies  the  allegations  contained  in  the  sec¬ 
ond  paragraph  of  the  complaint  except  that  defendant  ad¬ 
mits  he  is  Secretary  of  State  of  the  United  States  and  that 
as  Secretary  of  State  he  alone  is  authorized  to  grant  and 
issue,  or  refuse  to  grant  and  issue,  passports,  under  such 
rules  as  the  President  designates. 

3.  Admitted. 

4.  Defendant  admits  that  plaintiff  is  an  attorney  at  law. 
Defendant  is  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  remaining  allegations 
contained  in  paragraph  4  of  the  complaint. 

5.  Defendant  admits  that  a  passport  was  issued  to  the 
plaintiff  for  the  period  alleged  in  paragraph  5  of  the  com¬ 
plaint  and  defendant  avers  that  this  was  done  through  a 
subordinate  officer  of  the  Department  of  State. 

6.  Defendant  is  without  knowledge  or  information  suffi¬ 
cient  to  form  a  belief  as  to  the  truth  of  the  allegations  con¬ 
tained  in  paragraph  6  of  the  complaint. 

7.  Admitted. 

8.  Admitted. 

9.  Defendant  admits  that  on  or  about  February  1,  1955 
plaintiff  wras  advised  by  the  then  Director  of  the  Passport 
Office  that  plaintiff’s  passport  would  be  extended  and 
amended.  However,  defendant  avers  that  he  had  no  knowl¬ 
edge  of  this. 
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10.  Defendant  admits  that  the  plaintiff  was  informed  on 
or  about  February  24,  1955  by  the  then  Director  of  the 
Passport  Office  that  on  the  basis  of  subsequent  evidence  it 
was  necessary  to  deny  plaintiff’s  application  for  a  passport. 
The  remaining  allegations  contained  in  paragraph  10  of  the 
complaint  are  denied. 

11.  In  answer  to  paragraph  11  of  the  complaint  defendant 
avers  that  the  action  taken  in  denying  plaintiff’s  application 
for  a  passport  was  in  all  respects  proper  and  in  accordance 
with  law.  The  remaining  allegations  contained  in  para¬ 
graph  11  of  the  complaint  are  immaterial  and  for  that  rea¬ 
son  do  not  require  answer  but  if  answer  be  required,  de¬ 
fendant  denies  the  allegations  contained  therein. 

12.  Admitted. 

13.  Defendant  denies  the  allegations  contained  in  the  13th 
paragraph  of  the  complaint  except  that  defendant  admits 
that  on  or  about  May  6,  1955  plaintiff  was  given  a  hearing 
by  the  Board  of  Passport  Appeals  in  compliance  with  its 
rules;  that  plaintiff  appeared  personally,  accompanied  by 
counsel,  and  presented  evidence  in  his  behalf ;  and  plaintiff’s 
counsel  duly  reserved  his  objections  to  the  proceeding. 

14.  Denied,  except  that  it  is  admitted  that  on  May  27, 
1955  plaintiff  was  notified  by  letter  of  the  decision  of  the 
defendant  denying  his  application  for  a  passport.  Further 
answering,  defendant  avers  that  the  granting  of  passport 
facilities  to  the  plaintiff  "was  precluded  under  the  provisions 
of  Section  51.135  of  the  Passport  Regulations. 

15.  Defendant  admits  that  a  letter  addressed  to  the  De¬ 
partment  of  State  by  plaintiff’s  attorney  vras  received  on 
June  3, 1955  requesting  reconsideration  of  defendant’s  prior 
decision  denying  plaintiff’s  application  for  a  passport. 
Further  answering  defendant  avers  that  on  June  29,  1955 
the  Department  of  State  informed  the  plaintiff  that  his  ap¬ 
plication  -was  being  reconsidered ;  that  thereafter  there  was 
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additional  correspondence  between  the  parties  either  by  way 
of  letter  or  personal  interview  and  on  August  26, 1955  plain¬ 
tiff  was  informed  that  the  Department  of  State  was  still 
not  able  to  reverse  its  earlier  decision  denying  plaintiff  a 
passport.  The  remaining  allegations  contained  in  para¬ 
graph  15  are  denied. 

16.  Defendant  avers  that  the  allegations  contained  in 
paragraph  16  of  the  complaint  state  conclusions  of  law  and 
therefore  do  not  require  answer  but  if  answer  be  required 
the  defendant  denies  the  allegations  contained  therein. 
Further  answering  defendant  avers  that  passport  facilities 
were  properly  denied  the  plaintiff. 

17.  The  allegations  contained  in  paragraph  17  of  the 
complaint  state  more  conclusions  of  law  and  therefore  do 
not  require  answer  but  if  answer  be  required  defendant  de¬ 
nies  the  allegations  contained  therein.  Further  answering 
defendant  avers  that  the  rules  of  the  Board  of  Passport  Ap¬ 
peals  are  valid  and  comply  with  due  process  of  law. 

18.  Defendant  avers  that  the  allegations  contained  in 
paragraph  18  state  more  conclusions  of  law  and  therefore 
do  not  require  answer,  but  if  answer  be  required  defendant 
denies  the  allegations  contained  therein. 

19.  Defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  the  truth  of  the  allegations  con¬ 
tained  in  paragraph  19  of  the  complaint. 

20.  Defendant  avers  that  the  allegation  contained  in  para¬ 
graph  20  of  the  complaint  is  a  mere  conclusion  of  law  and 
therefore  does  not  require  answer,  but  if  answer  be  required 
fendant  denies  the  allegation  contained  therein. 

WHEREFORE,  defendant  having  fully  answered  the  al¬ 
legations  of  the  complaint,  demands  judgment  together  with 
costs  of  this  suit. 
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Filed  Oct.  25, 1955 

HEARING  PANEL 
of  Hie 

BOARD  OF  PASSPORT  APPEALS 

In  the  Matter  of: 

LEONARD  B.  BOUDIN 

Room  419,  SA-11 

Friday,  May  6, 1955 

Hearing  in  the  above-entitled  matter  was  convened  at 
10 :10  a.m.,  Mr.  Thrnston  B.  Morton  presiding. 

MEMBERS  OF  THE  PANEL: 

Mr.  Thrnston  B.  Morton,  Chairman 
Mr.  S.  Houston  Lay,  Member 
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New  Republic,  June  10,  1940,  of  book  entitled 
“The  National  Labor  Policy  and  How*  it 
Works,”  by  Joseph  Rosenfarb  (Withdrawn)—.  00 
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11 —  Reprint  from  Congressional  Record,  Speech  of 

Honorable  William  Langer  of  North  Dakota, 
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PROCEEDINGS 

THE  CHAIRMAN :  The  Board  of  Passport  Appeals  of 
the  Department  of  State  will  be  in  order  for  consideration 
of  the  appeal  of  Mr.  Leonard  B.  Boudin. 

The  Board  of  Passport  Appeals  has  been  duly  appointed 
by  the  Secretary  of  State.  Mr.  S.  Houston  Lay,  Mr.  Francis 
T.  Murphy  and  myself,  Thruston  B.  Morton,  constitute  the 
panel  thereof.  John  W.  Sipes  is  Counsel  to  the  Board,  and 
Law’son  A.  Moyer,  Jr.,  his  assistant. 

The  passport  file  reflects  that  Mr.  Boudin  was  last  issued 
a  passport  on  June  3, 1954,  limited  as  to  time  (10-2-54)  and 
as  to  country  (British  Isles,  France,  Netherlands,  Switzer¬ 
land  and  necessary  countries  en  route).  In  October  1954 
he  requested  that  these  special  restrictions  be  removed  and 
that  he  be  issued  a  passport  in  the  usual  form  for  travel 
abroad  to  confer  with  and  represent  clients  engaged  in  liti¬ 
gation  with  international  organizations  and  agencies  of  this 
Government.  After  discussions  with  the  Passport  Office 
and  the  receipt  of  additional  investigative  reports,  Mr.  Bou¬ 
din  was  advised  on  February  24, 1955,  that  he  was  ineligible 
for  further  passport  facilities  under  Section  51.135  of  the 
Passport  Regulations.  An  appeal,  filed  by  Mr.  Boudin  on 
March  24,  1955,  was  accepted  and  acknowledged  by  the 
Board  on  April  4,  1955,  with  hearing  subsequently  sched¬ 
uled.  The  file  contains  correspondence  with  Mr.  Boudin 
relative  to  certain  aspects  of  the  case. 

Mr.  Boudin  has  the  right  to  appear  personally  at  this 
hearing,  to  be  represented  by  counsel  subject  to  the  provi¬ 
sions  of  Sections  51.161  and  51.167  of  the  Board’s  Rules,  to 
present  witnesses  and  offer  other  evidence  in  his  own  be¬ 
half,  and  to  inspect  the  transcript  of  his  testimony  upon 
request.  The  purpose  of  this  hearing  is  to  permit  the  appli¬ 
cant  to  present  all  information  relevant  and  material  to  the 
final  decision  in  his  case.  Formal  rules  of  evidence  will  not 
apply  but  reasonable  restrictions  will  be  imposed  as  to  rele¬ 
vancy,  competency  and  materiality. 
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It  will  be  noted  that  all  argumentation  should  be  directed 
to  the  application  of  the  passport  regulations  to  the  facts  of 
the  particular  case.  The  Board  will  not  permit  or  consider 
oral  argument  or  motions  relative  to  the  legality  or  pro¬ 
priety  of  the  hearing  or  other  procedures  of  the  Board. 
Submission  of  such  argument  or  motions  will  be  confined  to 
the  filing  of  written  briefs,  objections,  or  motions  to  be 
made  part  of  the  record. 

After  consideration  of  all  the  evidence,  including  confi¬ 
dential  reports  of  investigation,  the  Board  will  advise  the 
Secretary  of  State  as  to  the  action  it  recommends  as  neces¬ 
sary  and  proper  in  this  case,  and  Mr.  Boudin  will  be  notified 
in  writing  of  the  decision  of  the  Secretary  of  State. 

Mr.  Boudin,  would  you  please  identify  yourself  and  coun¬ 
sel  for  the  record? 

MR.  BOUDIN :  I  am  Leonard  B.  Boudin. 

MR.  RAND :  And  I  am  Harry  I.  Rand,  with  offices  in  the 
Wyatt  Building,  Washington  5,  D.  C. 

THE  CHAIRMAN :  Mr.  Boudin,  would  you  stand  and 
be  sworn,  please? 

Whereupon, 

LEONARD  B.  BOUDIN 

called  as  a  witness  in  his  own  behalf,  and  having  been  duly 

sworn,  testified  as  follows : 

THE  CHAIRMAN :  All  right,  Mr.  Boudin,  you  or  your 
counsel  as  you  prefer  may  proceed  as  you  see  fit. 

MR.  RAND :  Mr.  Chairman,  at  the  outset  of  the  hearing 
before  the  Board  I  should  like  to  file  for  the  record  written 
objections  to  the  Regulations  and  Procedures.  These  ob¬ 
jections  state  that  by  appearing  here  today  the  appellant, 
Leonard  B.  Boudin,  does  not  acknowledge  the  State  De¬ 
partment’s  right  to  control  the  travel  of  American  citizens, 
the  legality  of  the  Passport  Regulations  of  the  Secretary  of 
State  issued  August  1952,  and  the  rules  of  the  Board  of 
Passport  Appeals  adopted  December  30,  1953,  and  the  va- 
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lidity  of  the  standards  applied  and  the  procedures  followed 
in  this  case. 

The  appellant  expressly  reserves  his  right  to  contest  these 
matters  in  the  courts  if  need  for  such  contest  should  arise. 

More  particularly,  it  is  our  position  that: 

One,  an  American  citizen  has  a  constitutional  right  to 
travel  abroad; 

Two,  appellant  has  an  additional  reason,  need  and  right 
to  travel  in  connection  with  his  representation  of  clients 
who  are,  have  been  and  will  be  engaged  in  litigation  with 
the  Departments  of  State  and  Justice,  that  his  clients  have 
a  corresponding  right  under  the  Constitution  to  consulta¬ 
tion  with  and  representation  by  counsel  of  their  own  choos¬ 
ing; 

Three,  that  the  passport  regulations  are  invalid  because 
Congress  never  authorized  the  Secretary  of  State  to  estab¬ 
lish  substantive  conditions  to  the  issuance  of  a  passport,  nor 
could  it  constitutionally  have  done  so ; 

Four,  the  said  regulations  are  invalid  in  that  they  con¬ 
flict  with  the  will  of  Congress,  they  are  vague  and  ambigu¬ 
ous,  they  are  arbitrary  and  irrational,  and  impose  political 
tests  in  violation  of  the  Constitution; 

Five,  the  Regulations  and  Rules  of  the  Secretary  of  State 
and  Regulations  of  the  Board  of  Passport  Appeals  in  these 
matters  deny  procedural  due  process  in  that  decisions  are 
made  upon  vague,  if  any,  charges  and  are  predicated  upon 
confidential  or  concealed  evidence,  if  any;  that  at  the  hear¬ 
ings  before  the  Passport  Office  and  the  Board  of  Passport 
Appeals  the  passport  applicant  is  not  confronted  by  wit¬ 
nesses  who  can  be  cross-examined  or  otherwise  by  compe¬ 
tent  evidence  but  is  merely  subjected  to  an  inquisitorial  ex¬ 
amination  concerning  his  political  views  and  associations; 
that  a  stenographic  record  is  either  not  kept,  as  in  the  case 
of  the  Passport  Office,  or  is  not  given  to  the  appellant,  as  in 
the  case  of  the  Board  of  Passport  Appeals ;  that  the  Board 
of  Passport  Appeals,  at  least  based  upon  past  experiences, 


makes  its  decisions  on  the  basis  of  secret  files  not  disclosed 
to  appellant  or  to  his  counsel;  that  it  renders  a  report  to 
the  Secretary  of  State,  the  contents  of  which  are  not  di¬ 
vulged  to  the  appellant;  that  the  Secretary  of  State,  with¬ 
out  hearing  appellant  or  his  counsel,  decides  the  case  upon 
the  basis  of  the  Board’s  report 

As  I  say,  for  these  reasons  the  appellant,  although  he 
appears  here,  reserves  his  right  to  challenge  the  regulations, 
the  validity  of  the  regulations  and  procedures  and  protests 
the  legality  of  the  Passport  Regulations  and  the  Rules  of 
the  Board. 

May  I  file  this  for  the  record  and  have  it  marked. 

THE  CHAIRMAN:  It  will  be  accepted  as  part  of  the 
record. 

MR.  SIPES :  It  will  be  marked  as  Exhibit  1. 

(The  document  above-referred  to  was  marked  as  Ex¬ 
hibit  1.) 

MR.  RAND :  May  I  ask,  Mr.  Chairman,  that  the  Petition 
for  Appeal  filed  in  this  case  be  marked  as  Exhibit  2  for  the 
record? 

THE  CHAIRMAN:  Yes. 

(The  document  above-referred  to  was  marked  as  Ex¬ 
hibit  2.) 

MR.  RAND :  Is  that  exhibit  available  so  that  I  can  hand 
it  to  Mr.  Boudin? 

(Mr.  Sipes  handed  document  to  Mr.  Rand.) 

MR.  RAND:  Thank  you. 

BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  a  document  entitled  “Petition 
for  Appeal,”  marked  as  Exhibit  2  in  the  record  here,  and 
ask  you  whether  you  prepared  that  petition  and  whether 
you  signed  it  and  acknowledged  your  signature. 

A.  I  did  prepare  it,  I  did  sign  it,  and  I  did  acknowledge 
my  signature  to  this  petition. 

Q.  Mr.  Boudin,  have  you  had  occasion  since  the  filing  of 
that  petition,  Exhibit  2,  to  reread  the  petition? 
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A.  Yes,  I  have  reread  my  file  copy  of  the  petition.  It  is 
the  same  as  the  petition  marked  Exhibit  2. 

Q.  Are  all  of  the  statements  of  fact  made  in  the  petition 
true  to  your  knowledge? 

A.  They  are,  sir. 

Q.  Mr.  Boudin,  I  direct  your  attention  to  Exhibit  C  of 
the  petition,  designated  as  Exhibit  2  in  this  record,  and  ask 
you  whether  you  prepared  and  executed  that  affidavit  as 
of  June  3, 1954. 

A.  I  did  prepare  and  execute  that  affidavit  as  of  either 
June  3  or  June  4, 1954.  I  believe  it  w^as  June  3. 

Q.  That  affidavit  reads  as  follows: 

“Leonard  B.  Boudin,  being  duly  sworn,  deposes  and  says : 
I  am  not  a  member  of  the  Communist  Party  nor  am  I  other¬ 
wise  a  person  described  in  Regulation  51.135  subsection  (a). 
I  am  not  going  abroad  to  engage  in  activities  which  will  ad¬ 
vance  the  Communist  movement  in  violation  of  subsection 
(c),  but  for  the  purposes  indicated  in  my  correspondence 
with  the  Passport  Office.”  Signed  “Leonard  B.  Boudin,” 
and  subscribed  and  sworn  to  before  Willis  Young,  a  notary 
public,  for  the  State  of  New  York,  I  believe. 

A.  For  the  District  of  Columbia. 

Q.  For  the  District  of  Columbia  on  June  3,  1954. 

Mr.  Boudin,  was  that  affidavit  submitted  to  the  Passport 
Office  in  June  of  1954? 

A.  It  was,  sir. 

Q.  Subsequent  to  the  submission  of  that  affidavit,  did  the 
Passport  Office  or,  more  properly,  the  Secretary  of  State 
grant  you  passport  facilities  ? 

A.  Yes.  Within  an  hour  or  two  after  the  execution  of  that 
affidavit,  which  you  see  was  sworn  to  before  the  assistant  or 
the  Deputy  Director  of  the  Passport  Office,  Mr.  Willis 
Young,  I  received  from  the  Passport  Office  my  passport. 

Q.  Mr.  Boudin,  are  the  facts  stated  in  that  affidavit  true 
as  of  this  day? 
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makes  its  decisions  on  the  basis  of  secret  files  not  disclosed 
to  appellant  or  to  his  counsel;  that  it  renders  a  report  to 
the  Secretary  of  State,  the  contents  of  which  are  not  di¬ 
vulged  to  the  appellant;  that  the  Secretary  of  State,  with¬ 
out  hearing  appellant  or  his  counsel,  decides  the  case  upon 
the  basis  of  the  Board’s  report. 

As  I  say,  for  these  reasons  the  appellant,  although  he 
appears  here,  reserves  his  right  to  challenge  the  regulations, 
the  validity  of  the  regulations  and  procedures  and  protests 
the  legality  of  the  Passport  Regulations  and  the  Rules  of 
the  Board. 

May  I  file  this  for  the  record  and  have  it  marked. 

THE  CHAIRMAN:  It  will  be  accepted  as  part  of  the 
record. 

MR.  SIPES :  It  will  be  marked  as  Exhibit  1. 

(The  document  above-referred  to  "was  marked  as  Ex¬ 
hibit  1.) 

MR.  RAND :  May  I  ask,  Mr.  Chairman,  that  the  Petition 
for  Appeal  filed  in  this  case  be  marked  as  Exhibit  2  for  the 
record? 

THE  CHAIRMAN:  Yes. 

(The  document  above-referred  to  was  marked  as  Ex¬ 
hibit  2.) 

MR.  RAND :  Is  that  exhibit  available  so  that  I  can  hand 
it  to  Mr.  Boudin? 

(Mr.  Sipes  handed  document  to  Mr.  Rand.) 

MR.  RAND:  Thank  you. 

BY  MR.  RAND : 

Q.  Mr.  Boudin,  I  hand  you  a  document  entitled  “Petition 
for  Appeal,”  marked  as  Exhibit  2  in  the  record  here,  and 
ask  you  whether  you  prepared  that  petition  and  whether 
you  signed  it  and  acknowledged  your  signature. 

A.  I  did  prepare  it,  I  did  sign  it,  and  I  did  acknowledge 
my  signature  to  this  petition. 

Q.  Mr.  Boudin,  have  you  had  occasion  since  the  filing  of 
that  petition,  Exhibit  2,  to  reread  the  petition? 
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A.  Yes,  I  have  reread  my  file  copy  of  the  petition.  It  is 
the  same  as  the  petition  marked  Exhibit  2. 

Q.  Are  all  of  the  statements  of  fact  made  in  the  petition 
true  to  your  knowledge? 

A.  They  are,  sir. 

Q.  Mr.  Boudin,  I  direct  your  attention  to  Exhibit  C  of 
the  petition,  designated  as  Exhibit  2  in  this  record,  and  ask 
you  whether  you  prepared  and  executed  that  affidavit  as 
of  June  3,  1954. 

A.  I  did  prepare  and  execute  that  affidavit  as  of  either 
June  3  or  June  4,  1954.  I  believe  it  was  June  3. 

Q.  That  affidavit  reads  as  follows: 

“Leonard  B.  Boudin,  being  duly  sworn,  deposes  and  says : 
I  am  not  a  member  of  the  Communist  Party  nor  am  I  other¬ 
wise  a  person  described  in  Regulation  51.135  subsection  (a). 
I  am  not  going  abroad  to  engage  in  activities  which  will  ad¬ 
vance  the  Communist  movement  in  violation  of  subsection 
(c),  but  for  the  purposes  indicated  in  my  correspondence 
with  the  Passport  Office.”  Signed  “Leonard  B.  Boudin,” 
and  subscribed  and  sworn  to  before  Willis  Young,  a  notary 
public,  for  the  State  of  New  York,  I  believe. 

A.  For  the  District  of  Columbia. 

Q.  For  the  District  of  Columbia  on  June  3,  1954. 

Mr.  Boudin,  was  that  affidavit  submitted  to  the  Passport 
Office  in  June  of  1954? 

A.  It  was,  sir. 

Q.  Subsequent  to  the  submission  of  that  affidavit,  did  the 
Passport  Office  or,  more  properly,  the  Secretary  of  State 
grant  you  passport  facilities? 

A.  Yes.  Within  an  hour  or  two  after  the  execution  of  that 
affidavit,  which  you  see  was  sworn  to  before  the  assistant  or 
the  Deputy  Director  of  the  Passport  Office,  Mr.  Willis 
Young,  I  received  from  the  Passport  Office  my  passport. 

Q.  Mr.  Boudin,  are  the  facts  stated  in  that  affidavit  true 
as  of  this  day? 
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A.  They  are.  Of  course,  the  last  part  of  the  affidavit 
which  states  that  I  intend  to  go  abroad  for  the  purposes  in¬ 
dicated  in  my  correspondence  with  the  Passport  Office  are 
true  except  there  would  have  to  be  some  modification  in  the 
sense  that  I  have  similar  purposes  in  the  representation  of 
clients  which  in  some  respects  are  not  identical  with  those 
set  forth  in  my  letters  of  June  1954.  But  I  should  say  that 
the  answer  to  your  question  is  “yes,”  with  that  notation. 

Q.  I  refer  you  to  the  first  sentence  of  the  affidavit:  “I 
am  not  a  member  of  the  Communist  Party  nor  am  I  other¬ 
wise  a  person  described  in  Regulation  51.135  subsection 
(a).”  Have  the  facts  so  stated  in  the  first  sentence  of  that 
affidavit  been  true  since  June  3,  1954,  and  during  the  entire 
period  from  that  day  to  this  day? 

A.  Yes. 

Q.  And  are  they  true  today? 

A.  Yes. 

Q.  Mr.  Boudin,  will  you  tell  the  Board  what  are  your 
reasons  for  applying  at  this  time  for  the  grant  of  passport 
facilities  to  you? 

A.  My  reasons  today  are  essentially  those  in  broad  out¬ 
line,  and  in  some  cases  specifically  set  forth  in  my  letter  of 
May  20,  1954,  which  is  attached  as  Exhibit  A  to  the  Pe¬ 
tition  for  Appeal.  Primarily  they  consist  of  my  clients  who 
are  presently  in  Europe  and  need  to  consult  with  me  with 
respect  to  their  legal  problems,  and  with  respect  to  pending 
and  prospective  litigation  in  the  courts  of  the  United  States. 

More  specifically,  there  is  now  pending  in  the  District  of 
Columbia  District  Court  an  action  entitled  “Weisman 
against  Dulles,”  which  is  an  action  instituted  last  year  by 
Maxwrell  Weisman,  an  American  national,  now  situated  in 
Amsterdam,  to  declare  illegal  the  purported  revocation  by 
the  Secretary  of  State  of  his  passport. 

In  the  spring  of  1954  that  action  was  instituted  in  the 
District  Court,  and  the  need  to  consult  with  Mr.  Weisman 
with  respect  to  the  handling  of  the  litigation,  and  the  legal 
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problems  arising  in  connection  with  residence  in  Holland 
and  otherwise,  led  me  to  make  my  application  in  1954  to  go 
abroad;  and  I  did  go  abroad  and  consult  with  Mr.  Weisman 
in  June  of  1954  in  Amsterdam. 

Since  that  time  there  have  been  factual  developments,  in¬ 
cluding  his  intention  to,  and  perhaps  by  this  time  his  actual 
filing  of  a  new  passport  application  with  the  Department 
of  State.  I  have  been  in  written  consultation  or  communi¬ 
cation  with  Mr.  Weisman  in  the  last  several  weeks,  and  it 
is  necessary  for  me  to  go  to  Amsterdam  again  and  to  meet 
with  Mr.  Weisman  to  discuss  the  various  new  developments 
of  the  case,  including  the  filing  of  a  supplemental  complaint 
and  the  preparation  for  trial  of  the  passport  case  in  the 
courts. 

MR.  MOYER:  Is  Mr.  Weisman  in  a  position  to  return 
to  this  country? 

THE  WITNESS :  Mr.  Weisman  is  now  abroad  and  he  is 
engaging  in  medical  studies  in  Amsterdam.  He  can’t  in¬ 
terrupt  his  medical  studies  at  the  present  time.  But  the  re¬ 
turn  of  Mr.  Weisman  to  this  country  will,  of  course,  render 
moot  the  issues  in  the  litigation  of  the  purpose  of  the  can¬ 
cellation  of  the  passport,  will  actually  compell  him  to  re¬ 
turn  to  the  United  States.  The  purpose  of  the  litigation  is 
to  declare  illegal  that  attempted  compulsion.  Of  course,  if 
he  were  to  return  to  the  United  States  he  would  in  effect  be 
rendering  null  and  void  the  pending  litigation,  and  he  would 
not  probably  receive  voluntarily  from  the  Department  a 
passport  to  return. 

MR.  MOYER:  It  wouldn’t  have  any  legal  effect,  would 
it? 

THE  WITNESS :  I  think  it  might  very  well  have  legal 
effect  upon  his  case.  It  would  certainly  have  very  practical 
effect  on  his  remaining  in  Amsterdam. 

In  addition,  without  conceding  the  validing  of  the  regu¬ 
lations  of  August,  1952,  it  may  be  necessary  for  Mr.  Weis¬ 
man  to  have  a  hearing  under  the  regulations  to  furnish  the 
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basis  for  any  supplemental  court  action.  When  I  say  it 
may  be  necessary  I  am  not  suggesting  that  it’s  my  legal 
opinion  that  it  is  necessary  as  a  matter  of  law  but  it  may 
be  desirable.  In  any  such  hearing  before  the  consul,  prob¬ 
ably,  in  Amsterdam,  or  consul  elsewhere,  I  would,  of  course, 
be  representing  him. 

So  the  reasons  stated  in  my  letter  of  May  20,  1954,  are 
really  applicable  today  except  they  are  even  more  impor¬ 
tant  today. 

The  second  reason  for  my  needing  to  go  abroad  rises  in 
connection  with  my  client,  Mr.  David  Left,  whom  you  may 
know  is  an  American  employed  by  UNESCO  in  Paris,  with 
respect  to  whom  there  has  been  considerable  litigation  over 
the  last  year  or  two.  Mr.  Leff  was  discharged  by  UNESCO 
following  an  American  Loyalty  Board  hearing  in  Paris,  and 
I  visited  him  last  year  and  consulted  with  him  and  with  his 
counsel,  Maitre  Mercier,  of  France  in  connection  with  the 
litigation  arising  before  the  Administrative  Tribunal  of  the 
International  Labor  Organization.  That  litigation  has  by 
now  been  determined  in  his  favor.  That  is,  it  was  held  that 
he  was  improperly  discharged. 

MR.  SIPES :  Has  an  appeal  been  taken  from  that  deter¬ 
mination  ? 

THE  WITNESS:  An  appeal  has  not  been  taken  by 
L7NESCO  to  the  World  Court,  although  I  gather  from  the 
press  that  is  a  possibility. 

Now,  in  connection  with  that  matter,  the  matter  of  Mr. 
Leif’s  continued  or  future  employment  with  UNESCO,  it’s 
necessary  I  consult  with  him  and  with  his  counsel. 

In  addition,  Mr.  Leff  has  been  confronted  by  a  very  com¬ 
plicated  criminal  proceeding  known  as  United  States 
against  Leff  in  the  District  Court  for  the  Southern  Dis¬ 
trict  of  New  York,  also  referred  to  in  my  letter  of  May  20, 
1954.  This  is  a  proceeding  instituted  by  the  Department  of 
Justice  to  find  him  guilty  of  contempt  for  failing  to  return 
in  response  to  a  grand  jury  subpoena  issued  by  the  Grand 
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Jury  in  the  Southern  District  of  New  York.  I  was  retained 
last  year  in  1954  to  represent  Mr.  Left  in  opposing  those 
criminal  proceedings. 

In  connection  with  that  representation,  which  was  the 
occasion  for  my  going  to  Europe  to  see  him  and  his  coun¬ 
sel,  I  did  go  to  Europe,  met  with  him  and  his  counsel,  draft¬ 
ed  appropriate  legal  papers,  gave  him  the  necessary  legal 
advice,  returned  to  this  country,  and  ultimately  those  par¬ 
ticular  criminal  proceedings  were  dismissed  upon  my  mo¬ 
tion.  They  were  dismissed  for  various  technical  reasons, 
however,  and  I  have  been  advised  by  the  Assistant  United 
States  Attorney  in  charge  of  the  litigation  that  another 
grand  jury  subpoena  will  issue,  and  my  information  is  that 
it  already  has  issued,  that  he  will  be  served  and  we  will 
again  have  the  same  legal  problems,  except  more  compli¬ 
cated  because  of  a  different  factual  situation ;  and  if  we  do 
not  already  have  a  criminal  proceeding  instituted  in  the 
Southern  District  it  will  very  shortly  be  instituted  by  the 
Department  of  Justice. 

This  raises  a  problem  not  of  relations  with  the  Depart¬ 
ment  of  State,  such  as  are  involved  in  the  passport  situa¬ 
tion  which  I  referred  to  for  Mr.  Weisman,  it  raises  a  Sixth 
Amendment  problem,  namely  the  right  of  a  defendant  in  a 
criminal  case  to  consult  with  his  counsel;  and  it  is  abso¬ 
lutely  necessary  that  I  meet  with  Mr.  Leff,  faced  with  these 
criminal  proceedings,  to  consult  with  him  on  the  subject. 

I  should  also  say  that  as  an  attorney  who  has  been  in¬ 
volved  in  a  number  of  these  passport  cases,  particularly 
since  the  issuance  of  my  last  passport  to  me  in  June  of  1954, 
I  have  been  consulted  by  a  number  of  lawyers  in  this  coun¬ 
try  and  elsewhere,  more  specifically  in  England,  France  and 
Switzerland,  and  by  individuals  who  have  various  problems 
relating  to  their  residence  in  other  countries  or  to  their 
passport  matters.  These  individuals  are  located  in  Eng¬ 
land,  France,  Switzerland,  and  Italy. 

In  each  of  these  cases  it  is  contemplated  that  legal  ac- 
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tion  may  shortly  have  to  be  instituted  in  the  District  Court 
of  the  District  of  Columbia  on  behalf  of  these  individuals 
who  are  my  clients  for  appropriate  relief  from  the  Depart¬ 
ment  of  State.  Prior  to  the  institution  of  such  actions  it 
will,  of  course,  be  necessary  for  me  to  consult  with  these 
clients,  some  of  whom  1  have  only  had  correspondence  with ; 
and  following  such  consultation,  and  as  a  condition  to  the 
institution  of  the  action,  it  may  be  deemed  desirable,  if  not 
technically  necessary,  to  exhaust  all  remedies  within  the  De¬ 
partment  of  State  by  asking  for  hearings  under  the  regula¬ 
tions  of  August,  1952. 

In  some  cases  such  hearings  may  be  sought  and  will  be 
held  undoubtedly  in  the  various  cities  in  the  countries  winch 
I  have  referred  to.  In  some  cases  it  may  be  that  the  hear¬ 
ings  will  not  be  sought  and  that  it  will  be  decided  to  insti¬ 
tute  action  for  a  return  of  passports  wilich  wrere  seized  and 
w'hich  are  still  on  their  face  valid,  or  for  the  issuance  of 
new  passports  or  the  issuance  of  extensions  or  renewals. 

Mr.  Left,  I  may  say,  is  one  of  the  persons  whose  passport 
w'as  taken  by  the  United  States  Government  several  years 
ago,  and  he  has  advised  me  of  his  desire  to  institute  an  ac¬ 
tion  for  either  the  recovery  of  the  passport  or  the  issuance 
of  a  new  passport,  or  both. 

Now,  those  represent  in  large  part  the  reasons  why  I 
wish  to  go  to  Europe.  When  I  say  “in  large  part,”  they 
are  the  principal  reasons.  I  have  in  addition,  as  I  have 
stated  in  my  correspondence  with  the  Department  in  the 
past,  the  desire  to  go  to  Europe  with  my  family  for  pleas¬ 
ure,  for  a  vacation,  taking  my  wife  and  son.  The  passport 
that  was  issued  to  me,  I  may  say,  on  June  3  or  4  of  1954  wTas 
issued  upon  the  understanding  that  I  had  both  intentions 
in  mind.  What  happened  was  that  I  went  in  June  of  1954  to 
Europe,  spent  about  16  days  exclusively  on  this  business  of 
consulting  with  lawnrers  and  with  clients  in  three  countries, 
Amsterdam,  England  and  France;  then  I  returned  to  this 
country,  and  although  the  Petition  for  Appeal  doesn’t  indi- 
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cate  it  my  notes  indicate  that  the  passport  upon  my  request 
was  again  amended  to  include  my  wife,  because  it  was  con¬ 
templated  that  I  would  go  to  Europe  purely — not  purely  but 
principally  on  a  vacation  in  July  of  1954  with  my  wife.  I 
believe  the  amendments,  which  vour  files  would  show,  oc¬ 
curred  on  June  29,  1954.  Thereafter  I  changed  my  mind 
for  various  personal  reasons  and  did  not  return  to  Europe 
either  alone  or  with  my  wife.  But  I  do  contemplate  that 
while  my  principal  purpose  in  going  to  Europe  at  the  pres¬ 
ent  time  are  these  legal  matters,  these  professional  matters 
involving  the  representation  of  clients,  a  second  purpose 
would  be  for  a  vacation  with  my  wife  and  son. 
QUESTIONS  BY  MR.  RAND: 

Q.  Has  it  been  necessary,  Mr.  Boudin,  because  of  the 
denial  at  this  time  of  the  application  which  you  filed  for  the 
grant  of  a  passport,  to  put  off  your  European  trip  to  con¬ 
sult  with  clients  and  counsel  in  Europe? 

A.  Yes.  I  would  say  that  I  have  been  substantially  preju¬ 
diced,  and  more  important  my  clients  have  been  substan¬ 
tially  prejudiced  to  date.  I  wanted  to  leave  for  Europe  to 
consult  with  my  clients  and  very  possibly  to  participate  in 
the  oral  argument  which  occurred  within  the  last  sixty  days 
before  the  Administrative  Tribunal  of  the  International 
Labor  Organization.  That  was  an  expressed  purpose  of  my 
application  for  a  passport  this  year.  When  I  could  not  re¬ 
ceive  a  passport  I  was  compelled  to  eliminate  such  consul¬ 
tation  since  it  couldn’t  practically  be  by  mail ;  and  of  course 
to  eliminate  my  personal  appearance  before  the  Interna¬ 
tional  Tribunal,  and  instead  I  limited  myself  to  preparation 
of  legal  counsel  wdiich  was  sent  to  Maitre  Mercier  in  Eu¬ 
rope. 

But  quite  aside  from  that  particular  litigation,  I  have  a 
very  serious  need  to  consult  with  my  clients,  and  I  think 
they  have  been  prejudiced  in  not  being  able  to  talk  to  me  in 
the  last  several  months. 

Q.  Let  me  ask  you  another  question  which  I  trust  will 
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not  be  embarrassing,  but  will  you  tell  us  as  a  practical  mat¬ 
ter  if  your  inability  to  travel  to  Europe  to  consult  with 
your  clients  and  their  European  counsel  has  in  any  way 
affected  your  ability  to  earn  a  livelihood? 

A.  The  answer  is  in  the  affirmative.  My  sole  source  of 
income  arises,  and  has  for  the  last  17  or  18  years,  from  the 
practice  of  my  profession  as  a  lawyer,  and  when  I  went  to 
Europe  last  year  I  went  as  counsel  for  various  clients  who 
were  charged  the  fee  that  I  and  they  deemed  appropriate. 
When  I  go  to  Europe  again  to  represent  clients  and  consult 
with  other  counsel,  these  clients,  either  directly  or  through 
their  counsel,  will  be  charged  fees.  My  failure  to  go  to 
Europe  in  the  last  period  has  resulted  in  my  loss  of  income, 
and  this  loss  of  income  is  continuing  as  a  practical  matter, 
affecting  my  livelihood,  to  the  extent  that  I  am  prevented 
from  going  to  Europe  for  these  purposes.  I  regret  to  say 
the  answer  is  in  the  affirmative. 

MR.  RAND :  Mr.  Chairman  and  members  of  the  Board, 
that  completes  our  case  on  appeal. 

MR.  MOYER :  Mr.  Rand,  I  think  you  asked,  or  at  least 
Mr.  Boudin  asked,  for  certain  additional  amplification  from 
the  Board,  and  the  Board  did  set  forth  under  certain  limi¬ 
tations  certain  matters.  Does  Mr.  Boudin  intend  to  make 
any  additional  comment  that  he  has  not  already  made  to 
the  Passport  Office  concerning  those  matters? 

MR.  RAND :  Mr.  Moyer,  Mr.  Chairman,  and  members  of 
the  Board,  we  have  received  in  response  to  the  request  of 
Mr.  Boudin  certain  particulars,  not  all  the  particulars  which 
we  requested  but  certain  particulars,  and  as  is  usual  in 
matters  of  judicial  or  quasi-judicial  hearings  we  are  pre¬ 
pared  in  large  measure,  because  of  the  receipt  of  those  par¬ 
ticulars,  to,  as  it  were,  defend  ourselves  against  any  evi¬ 
dence,  to  meet  any  evidence  w’hich  the  Board  or  the  Pass¬ 
port  Office  more  probably  might  wish  to  present  with  re¬ 
spect  to  such  particulars.  We  do  not  feel  it  is  the  burden 
of  appellant  in  these  proceedings,  who  comes  up  to  this 
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Board  on  a  record  from  the  Passport  Office,  to  present  any 
additional  evidence  than  the  evidence  we  have  already  pre¬ 
sented  in  support  of  an  application  for  the  grant  of  a  pass¬ 
port.  As  I  say,  we  are  prepared,  if  any  evidence  is  present¬ 
ed  here  with  respect  to  those  particulars  or  with  respect 
to  any  other  matters,  to  meet  the  evidence  by  cross-exami¬ 
nation  of  witnesses  who  may  be  presented,  or  by  the  intro¬ 
duction  of  evidence  in  rebuttal  of  such  testimonial  or  docu¬ 
mentary  evidence  which  the  Passport  Office  may  wish  to 
present. 

MR.  MOYER:  That  letter,  did  it  not,  contained  certain 
particulars  but  the  sources  were  not  identified. 

MR.  RAND:  I  don’t  consider  the  letter,  and  I  am  sure 
you,  Mr.  Moyer,  do  not  consider  the  letter  to  constitute  evi¬ 
dence. 

MR.  MOYER:  I  certainly  do  consider  the  information 
the  Boarcl  has  in  its  confidential  files  evidence,  and  the  letter 
to  you  was  based  upon  those  reports. 

MR.  RAND :  Well,  Mr.  Chairman,  we  have  neither  seen 
the  reports  nor  have  we  heard  any  evidence;  and  with  all 
due  deference  to  Mr.  Moyer  I  am  afraid  as  a  lawyer  I  must 
object  to  the  consideration  of  any  matter  by  this  Board 
which  is  outside  the  record  of  this  proceeding. 

MR.  MOYER :  What  do  you  call  the  record  of  this  pro¬ 
ceeding,  Mr.  Rand? 

MR.  RAND :  Mr.  Chairman,  if  I  am  required  to  answer 
that  question  I  will  be  glad  to.  As  I  view  it,  the  record  of 
this  proceeding  at  this  present  time  consists  of  the  appli¬ 
cation  for  a  passport,  which  was  filed  by  Mr.  Boudin  in  the 
Passport  Office ;  the  Petition  for  Appeal,  together  with  the 
exhibits  attached  to  the  petition,  which  was  filed  under  oath 
and  to  which  Mr.  Boudin  swore  to  the  truth  of  the  allega¬ 
tions  and  to  which  Mr.  Boudin  again  swore  today;  and  the 
testimony  which  was  offered  through  Mr.  Boudin  under 
oath  this  morning.  That,  as  I  view  it,  is  the  record  before 
this  Board,  the  only  record  which  the  Board  constitution- 
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ally,  as  we  see  it,  can  consider  in  arriving  at  its  decision. 

MR  SIPES :  Mr.  Band,  on  February  24th  the  Director 
of  the  Passport  Office  did  advise  Mr.  Boudin  that  evidence 
has  been  obtained,  and  I  quote: 

“Evidence  has  been  obtained  that  you  are  a  member  of 
the  Communist  Party,  and  reports  of  your  activities  in  re¬ 
cent  years  indicate  that  if  your  membership  was  terminated 
it  was  under  such  circumstances  as  to  warrant  the  conclu¬ 
sion,  not  otherwise  rebutted  by  the  evidence,  that  you  con¬ 
tinue  to  act  in  the  furtherance  and  under  the  discipline  of 
the  Communist  Party. 

The  purpose  of  this  proceeding,  whether  you  concede  it 
or  not,  is  to  afford  Mr.  Boudin  an  opportunity  to  further 
rebut,  in  addition  to  his  sworn  statement,  if  lie  so  desires, 
by  way  of  witness  or  affidavit,  that  characterization  as  I  un¬ 
derstand  his  position  to  be  that  he  is  not  such  a  person. 

Now,  my  question  is,  do  you  as  his  counsel  or  Mr.  Bou¬ 
din  have  any  additional  testimony,  any  further  affidavits, 
witnesses  or  other  evidence  to  put  in  in  rebuttal  to  that 
statement,  whatever  you  wish  to  call  that  statement. 

MR.  RAND :  Mr.  Sipes,  Mr.  Chairman,  members  of  the 
Board.  Mr.  Sipes  has  properly  characterized  the  statement 
in  the  letter  as  I  would  characterize  it,  that  it  is  a  mere 
statement  and  not  evidence.  We  appreciate  the  opportunity 
afforded  us  by  this  Board  and  by  the  regulations  of  the  De¬ 
partment  of  State  to  put  in  additional  evidence,  and  we 
have  this  morning  put  in  additional  evidence  through  Mr. 
Boudin.  Mr.  Boudin  has  sworn  this  morning  under  oath — 
and  this  is  an  oath  taken  not  only  by  an  ordinary  citizen 
but  an  oath  taken  by  a  duly  admitted  member  of  the  bar  of 
our  highest  court  in  this  country  and  of  other  appellate 
courts  and  trial  courts  in  this  country — that  the  facts  stated 
in  that  affidavit  under  oath  in  June  of  1954  have  continued 
to  be  true  from  that  time  until  this  time,  and  that  they  are 
still  true  today. 

Now,  I  do  not  know  what  further  explanation,  what  fur- 
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ther  evidence,  what  better  evidence  the  appellant  can  put  in 
in  this  proceeding  than  evidence  which  he  puts  in  under  his 
own  oath  with  respect  to  the  truth  or  falsity  of  the  state¬ 
ment  made  in  the  letter,  the  ex  parte  statement  made  in  the 
letter  of  the  Passport  Office. 

MR.  SIPES :  Mr.  Rand,  may  I  inquire,  is  it  the  position 
of  counsel  here  that  Mr.  Boudin  is  not — and  I  understood 
his  statement  to  that  effect — a  person  characterized  by  Sec¬ 
tion  51.135? 

MR.  RAND :  Mr.  Boudin  has  testified  this  morning,  Mr. 
Chairman,  under  oath  that  he  is  not  a  person  characterized 
by  51.135(a). 

MR.  SIPES :  I  said  51.135. 

MR.  RAND :  As  I  read  the  letter  of  the  Passport  Office 
— and  that  is  what  we  are  addressing  ourselves  to  this  morn¬ 
ing,  as  I  understand ;  we  have  taken  an  appeal  from  the  de¬ 
cision  of  the  Passport  Office — the  letter  of  the  Passport 
Office  speaks  specifically,  as  I  recall  it — 

MR.  SIPES :  I  am  looking  at  the  letter  of  February  24. 

MR.  RAND:  That  is  right.  The  letter  of  February  24, 
1955,  states  “that  your  case  falls  within  the  scope  of  Sec¬ 
tion  51.135  of  the  Passport  Regulations,”  and  then  pro¬ 
ceeds: 

“In  this  connection,  evidence  has  been  obtained  that  you 
were  a  member  of  the  Communist  Party,  and  reports  of 
your  activities  in  recent  years  indicate  that  if  your  mem¬ 
bership  was  terminated  it  was  under  such  circumstances  as 
to  warrant  the  conclusion,  not  otherwise  rebutted  by  the 
evidence,  that  you  continue  to  act  in  the  furtherance  and 
under  the  discipline  of  the  Communist  Party.” 

If  I  read  that  letter  correctly  it  is  worded  practically  in 
the  exact  terms  of  Section  51.135(a)  of  the  Regulations  of 
the  Secretary  of  State  which  reads  as  follows: 

“Persons  who  are  members  of  the  Communist  Party  or 
who  have  recenlty  terminated  such  membership  under 
such  circumstances  as  to  warrant  the  conclusion — not  other- 
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wise  rebutted  by  the  evidence — that  they  continue  to  act  in 
furtherance  of  the  interests  and  under  the  discipline  of  the 
Communist  Party.” 

MR.  SIPES:  Is  Mr.  Boudin  prepared  to  testify  under 
other  sections  of  51.135? 

MR.  RAND:  Mr.  Boudin  is  prepared  to  testify  this 
morning  in  accordance — 

MR.  SIPES:  Mr.  Boudin,  do  you  support  the  world 
Communist  movement? 

THE  WITNESS:  Mr.  Sipes,  the  question  as  you  have 
put  it  is,  of  course,  much  broader  than  51.135(b)  provides, 
because  you  will  recall  from  looking  at  it  that  the  term 
“support  the  Communist  movement,”  however  vague  it  may 
be — 

MR.  SIPES:  Can  I  interrupt  and  say  I  am  looking  at 
the  opening  section  of  the  whole  subsection  under  which  the 
three  parts  fall :  “In  order  to  promote  the  national  interest 
by  assuring  that  persons  wiio  support  the  world  Communist 
movement  of  which  the  Communist  Party  is  an  integral  unit 
may  not,  through  use  of  United  States  passports,  further 
the  purposes  of  that  movement,  no  passport,  except  one 
limited  for  direct  and  immediate  return  to  the  United 
States,  shall  be  issued  to,”  etc. 

THE  WITNESS:  I  want  to  be  perfectly  candid  with 
you,  and  I  think  we  always  have  been  when  I  have  been  in  a 
different  capacity  here,  and  so,  too,  with  the  Board.  My 
answrer  to  you  would  have  to  be — and  I  will  explain  why  it 
has  to  be — that  the  question  is  too  general  in  form ;  it  calls 
for  an  opinion  by  me.  Also,  in  my  judgment — this  is  the 
judgment  of  a  lawyer  as  well  as  a  witness — it  is  not  sus¬ 
ceptible  of  an  answer  winch  has  any  significance  whatever 
except  in  polemical  or  political  terms.  Let  me  explain  what 
I  mean  by  that,  and  if  you  want  to  pursue  the  matter  we 
can  do  so. 

You  will  look  at  the  affidavit  wilich  I  executed  for  Mrs. 
Shipley  in  June  of  1954  and  you  will  see  there  that  I  specifi- 
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cally  eliminated  subsection  (a)  of  51.135 — I  shouldn’t  use 
the  word  “eliminated.”  I  should  say  the  affidavit  addresses 
itself  to  51.135(a).  In  my  discussions  with  Mrs.  Shipley  in 
J une  of  1954  there  was  specifically  raised  by  her  the  inclu¬ 
sion  in  the  affidavit  of  a  provision  relating  to  51.135(b), 
which  is  what  you  are  addressing  yourself  to  at  the  present 
time. 

I  pointed  out  to  Mrs.  Shipley  then  that  the  question  of 
what  activities  support  the  Communist  movement  was  a 
matter  actually  of  opinion,  which  would  change  from  person 
to  person  who  is  making  the  opinion,  and  from  person  to 
person  who  is  the  subject  of  the  opinion  being  made,  and 
that  this  was  so  general  a  concept  that  I  thought  it  was  un¬ 
fair  to  ask  a  person  to  execute  an  affidavit  with  respect  to 
that  matter,  an  affidavit,  incidentally,  that  is  not  referred 
to  in  the  Regulations  which  deal  with  the  execution  of  that 
affidavit. 

In  addition,  I  felt  that  to  require  any  person  at  all  to 
execute  an  affidavit  phrased  so  generally,  and  permitting 
essentially  of  the  resolution  of  opinions  in  reaching  such  an 
opinion,  was  a  matter  of  danger  for  any  person  in  the  public 
eye.  I  regarded  myself,  with  a  slight  degree  of  immodesty, 
as  a  result  of  a  litigation  I  have  been  handling  in  the  courts, 
as  being  a  person  of  some  prominence  or  notoriety,  as  you 
would,  and  I  thought  that  this  general  language  might  very 
well  lead  to  some  crackpot  or  some  malignant  person  coming 
forward  and  trying  to  argue  that  I  was  misstating  the  facts 
when  I  said  what  I  did,  that  the  activities  I  engaged  in  did 
not  in  my  opinion  support  the  Communist  movement.  As 
you  know,  language  very  close  to  this  is  language  which  was 
held  to  be  improper  by  the  United  States  Court  of  Appeals 
for  this  circuit  in  the  Lattimore  case,  and  in  determining — 

MR.  SIPES:  That  is  also  on  appeal,  is  it  not? 

THE  WITNESS :  Yes,  but  on  an  appeal  by  the  Govern¬ 
ment.  And  in  determining  my  course  here  in  my  discussion 
with  Mrs.  Shipley  I  put  candidly  on  the  table  with  her  this 
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problem  of  whether  or  not,  by  exercising  what  I  felt  to  be 
a  right  to  travel  or  applications  for  facilities  to  execute  my 
right  to  travel,  I  was  not  going  to  be  subjecting  myself  to 
an  unfounded  prosecution  of  some  kind  for  perjury. 

Now,  it  is  bad  enough  that  the  language  as  set  forth  here 
is  so  vague,  but  when  we  have  the  example  of  the  United 
States  Attorney  securing  an  indictment  in  this  district 
against  Mr.  Lattimore  for  saying  he  didn’t  promote,  or  lan¬ 
guage  to  that  effect,  the  Communist  movement,  then  we  have 
a  very  clear  danger  which  everyone,  and  particularly  a 
member  of  the  bar,  has  to  face. 

Now,  it  is  very  interesting  that  Mrs.  Shipley  who,  as 
you  know,  has  been  very  strict  in  the  enforcement  of  the 
Passport  Regulations,  acquiesced  in  my  argument  because 
she  agreed  to  accept  the  affidavit  that  she  and  I  worked  out, 
which  is  Exhibit  C,  and  as  I  say,  unless  you  are  prepared  to 
indicate  more  specifically  what  activity  of  mine  it  is  that 
you  refer  to,  if  you  have  any  in  mind — 

MR.  SIPES:  Let  me  clarify  a  little  bit,  please.  To  go 
back  to  your  analogy  of  the  Lattimore  case,  if  I  understand 
the  Lattimore  case — and  all  I  do  understand  about  it  is  from 
the  press — it  is  an  indictment  concerning  past  activities  and 
his  denial  to  them.  My  question  to  you  is  not  whether  you 
did  or  whether  certain  activities  of  yours  in  the  past  sup¬ 
ported  the  world  Communist  movement,  but  whether  you  do 
here  today  support  the  world  Communist  movement.  I  can 
see  quite  a  difference. 

THE  WITNESS :  I  have  one  slight  advantage  over  you, 
not  in  learning  but  I  happen  to  have  read  the  briefs  and 
opinions  in  the  Lattimore  case,  and  that  part  of  the  indict¬ 
ment,  which  is  called  the  heart  of  it,  is  a  part  that  deals  not 
with  the  specific  details,  whether  Lattimore  saw  somebody 
on  a  certain  date,  but  with  this  generalized  question  of 
whether  or  not  he  was  not  a  promoter  or  supporter  of  the 
Communist  movement.  It  is  that  general  question  which  you 
are  now  asking  me.  It  is  a  question  which  calls  for  an  ex- 
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pression  of  an  opinion  by  the  witness,  an  expression  of 
opinion  which  after  being  secured  from  Dr.  Lattimore  re¬ 
sulted  in  his  indictment. 

Now,  it  is  bad  enough  to  ask  anybody  that  question,  but 
when  you  ask  a  person  who  has  been  involved  in  so  much  of 
this  litigation,  what  we  will  call  political  litigation,  litigation 
arising  from  prosecutions  of  political  groups  or  for  pass¬ 
port  suits — when  you  ask  a  person  like  that  you  are  asking 
him  to  expose  himself  by  an  expression  of  an  opinion  to 
what  some  person,  as  I  said  malignant  or  stupid  or  a  crack¬ 
pot,  may  decide  constitutes  evidence  to  the  contrary. 

Have  I  made  clear  to  you  what  the  problem  is  ?  As  I  say, 
it  was  a  problem  which,  when  I  presented  it  to  Mrs.  Shipley, 
who  can  certainly  not  be  called  an  easy  person  in  the  pass¬ 
port  area,  must  have  appealed  to  her  because  we  reached  an 
agreement  on  the  affidavit  which  I  ultimately  filed. 

MR.  MOYER:  Would  you  care  to  state  whether  or  not 
you  have  ever  performed  legal  services  for  the  Communist 
Party  or  for  an  individual  at  the  request  of  the  Communist 
Party? 

MR.  RAND:  You  are  talking,  Mr.  Moyer,  of  the  Com¬ 
munist  Party  as  the  official  organization  of  the  Communist 
Party? 

MR.  MOYER:  Certainly. 

THE  WITNESS:  I  am  reasonably  sure  my  answer  is 
“no.”  The  difficulty  I  have  even  in  answering  that — and  it’s 
a  difficulty  that  permeates  this  whole  thing — I  don’t  know  if 
somebody  is  going  to  rise  some  day  and  say,  “Oh,  yes,  I  saw 
Mr.  Boudin  and  I  told  him  I  was  sent  down  by  the  Com¬ 
munist  Party  and  they  wanted  him  to  represent  me.”  You 
have  that  kind  of  a  problem. 

MR.  MOYER:  You  would  know,  would  you  not,  whether 
or  not  one  of  the  national  officials  of  the  Communist  Party 
had  requested  your  legal  services? 

THE  WITNESS :  You  mean  if  such  a  request  was  ever 
made  of  me  by  somebody  in  the  national  committee? 
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MR.  RAND:  Let  me  say  that  I,  as  Mr.  Boudin’s  counsel 
here,  must  object  to  the  question,  and  I  consider  it  highly 
improper.  I  do  not  think  that  it  has  anything  whatever  to  do 
with  the  right  of  an  individual  to  be  granted  a  passport 
whether  that  individual  as  an  attorney,  as  another  profes¬ 
sional  man,  as  a  businessman,  has  ever  performed  services, 
sold  commodities,  or  engaged  in  any  business  relations  as  a 
businessman  or  as  a  professional  man  with  the  Communist 
Party,  with  the  Democratic  Party,  or  with  any  other  organi¬ 
zation. 

MR.  MOYER:  It  would  depend  on  the  circumstances, 
would  it  not? 

MR.  RAND :  No,  I  don’t  think  it  would. 

MR.  SIPES :  For  such  services  that  may  have  been  per¬ 
formed  in  a  hypothetical  case,  let  us  say,  it  'would  be  impor¬ 
tant,  would  it  not,  whether  such  service  was  performed  at 
the  direction  of  the  Communist  Party? 

MR.  RAND :  I  think  when  an  attorney  performs  services 
for  any  client,  whether  it  be  the  Communist  Party,  whether 
it  be  an  official  of  the  Communist  Party,  or  whether  it  be  you 
or  myself,  Mr.  Sipes,  he  cannot  be  censured  for  the  perform¬ 
ance  of  such  services  so  long  as  the  services  are  within  the 
ambit  of  the  lawyer’s  duty. 

MR.  SIPES :  You  mentioned  the  Communist  Party  and 
the  Democratic  Party  and  the  Republican  Party  in  the  same 
breath.  You  don’t  put  them  in  the  same  category,  do  you? 

MR.  RAND :  I  certainly  do.  At  the  present  time  I  realize 
the  Communist  Party  is  a  lawful  organization.  I  have  seen 
no  decision  of  any  court — 

MR.  SIPES :  You  are  familiar  with  the  acts  of  Congress 
on  the  subject,  are  you  not? 

MR.  RAND:  I  am. 

MR.  SIPES:  It  is  so  stated  in  Public  Law  637,  83rd 
Congress : 

“The  Congress  hereby  finds  and  declares  that  the  Com¬ 
munist  Party  of  the  United  States,  although  purportedly  a 
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political  party,  is  in  fact  an  instrumentality  of  a  conspiracy 
to  overthrow  the  Government  of  the  United  States.  It  con¬ 
stitutes  an  authoritarian  dictatorship  within  a  republic,  de¬ 
manding  for  itself  the  rights  and  privileges  accorded  to 
political  parties,  but  denying  to  all  others  the  liberties  guar¬ 
anteed  by  the  Constitution.” 

The  peril  inherent  in  its  operation  arises  not  from  its 
numbers  but  from  its  failure  to  acknowledge  any  limitation 
as  to  the  nature  of  its  activities,  and  its  dedication  to  the 
proposition  that  the  present  constitutional  Government  of 
the  United  States  ultimately  must  be  brought  to  ruin  by  any 
available  means,  including  resort  to  force  and  violence. 
Holding  that  doctrine,  its  role  as  the  agency  of  a  hostile 
foreign  power  renders  its  existence  a  clear  present  and  con¬ 
tinuing  danger  to  the  security  of  the  United  States.” 

MB.  RAND:  As  you  have  so  aptly  said,  Mr.  Sipes,  I 
understand  there  is  an  appeal  pending. 

MR.  SIPES :  From  an  act  of  the  Congress  of  the  United 
States. 

MR.  RAND:  There  are  always  appeals  pending  in  the 
courts  from  acts  of  Congress.  I  don’t  profess  to  be  an  ex¬ 
pert  with  respect  to  the  Communist  Party  or  an  expert  with 
respect  to  the  findings  of  the  Congress,  but  I  have  yet  to 
see,  and  I  am  waiting  to  see — perhaps  some  day  I  will  see — 
a  declaration  by  the  Supreme  Court  of  the  United  States, 
the  highest  court  of  this  land,  who  will  be  called  on  to  make 
such — 

MR.  SIPES :  I  wanted  to  make  clear  what  your  position 
was,  whether  the  Communist  Party  was  a  bona  fide  party. 

MR.  RAND:  Mr.  Chairman,  I  still  persist  in  my  objec¬ 
tion  to  the  question  on  the  ground  that  the  mere  represen¬ 
tation  by  a  person  as  attorney  of  the  Communist  Party  or 
any  other  political  organization,  or  any  other  group  or  any 
other  individual,  is  not  relevant  to  the  question  of  whether 
that  person  has  a  right  to  be  granted  a  passport. 

THE  CHAIRMAN:  Would  you  consider  this  question 
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relevant,  if  your  client  has  ever  been  ordered  by  the  Com¬ 
munist  Party  to  defend  any  individual  or  association  in  a 
legal  capacity. 

MR.  RAND :  Mr.  Chairman,  if  I  may  inquire,  what  does 
the  chair  mean  by  order?  Has  he  been  directed? 

THE  CHAIRMAN:  Directed.  In  other  words,  was  he 
subject  to  Communist  Party  discipline.  That  is  one  way  we 
define  whether  or  not  he  was.  I  think  that  is  one  of  the 
things  Mr.  Moyer  was  trying  to  get  at. 

MR.  RAND:  Not  has  he  been  retained  but  has  he  ac¬ 
tually  been  directed? 

THE  CHAIRMAN :  Has  he  been  retained  subsequent 
to  specific  direction  by  the  Party  to  undertake  such  an  as¬ 
signment. 

AIR.  RAND:  I  would  have  no  objection  to  the  question 
being  addressed  to  Mr.  Boudin  as  to  whether  he  has  ever 
been  directed  by  the  Communist  Party  to  undertake  an  as¬ 
signment  to  represent  any  individual  or  an  organization. 

THE  WITNESS:  Unequivocally  no.  I  was  once  directed 
by  a  United  States  District  judge  to  represent  a  group  of 
persons  indicted  for  conspiracy  under  the  Smith  Act,  and  I 
advised  the  court  that  I  declined  the  representation  for  rea¬ 
sons  which  were  personal.  I  was  thereafter  relieved  of  the 
assignment.  But  this  w-as  an  assignment  as  an  officer  of  the 
court,  of  course.  But  the  answer  to  your  question,  Mr. 
Chairman,  is  unequivocally  no. 

MR.  SIPES :  Getting  back,  Mr.  Boudin,  to  your  objection 
to  my  earlier  question  as  to  the  vagueness  of  what  activities 
constitute  support  of  the  w’orld  Communist  movement.  It 
seems  to  me  that  there  may  well  be  some  differences  of  opin¬ 
ion  where  particular  activities  are  concerned,  but  some 
would  clearly  seem  to  fall  within  the  category  of  support, 
one  of  which  is  membership  in  the  Communist  Party,  U.S.A. 
May  I  ask,  have  you  ever  been  a  member  of  the  Communist 
Party,  U.S.A.,  or  the  Communist  Political  Association. 

MR.  RAND :  Mr.  Chairman,  let  me  first  for  the  record 
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object  to  the  question  on  the  ground  that  there  is  no  justifi¬ 
cation — Let  me  put  it  this  wav,  that  the  question  is  imperti¬ 
nent  and  irrelevant  to  this  proceeding  under  the  regulations 
issued  by  the  Secretary  of  State. 

THE  CHAIRMAN :  I  can’t  sustain  an  objection  on  that 
ground.  I  think  Section  51.135(b)  here,  for  example — 

MR.  RAND:  May  I  invite  the  chair’s  attention  to  the  fact 
that  Section  51.135(b)  speaks  in  terms  of  present  engage¬ 
ment  in  activities.  The  question  directed  by  Mr.  Sipes  was 
not  with  respect  to  the  present  time.  In  addition,  the  letter 
which  states  the  reasons  for  denial  of  passport  to  Mr.  Bou¬ 
din,  the  letter  from  the  Passport  Office  dated  February  24, 
1955,  speaks  in  terms  only  of  the  provisions  of  Section 
51.135(a).  I  consider  it  improper  and  in  violation  of  the 
regulations  of  the  Secretary  of  State  for  this  Board  on 
appeal  from  a  decision  of  the  Passport  Office  to  inquire  into 
matters  outside  and  beyond  the  decision  of  the  Passport 
Office,  but  particularly,  Mr.  Chairman,  let  me  state  again 
that  the  regulations  speak  in  terms  of  present  membership, 
recent  termination  of  membership,  present  engagement  in 
activities,  and  not  with  respect  to  past  engagement. 

MR.  MOYER :  It  is  your  position  that  past  conduct  has 
nothing  to  do  with  present  conduct? 

MR.  RAND :  Mr.  Chairman,  what  my  position  may  be  is 
completely  irrelevant  here  because  Ave  are  operating  here,  as 
I  imagine  the  Board  is  required  to  operate,  under  the  regu¬ 
lations  of  the  Secretary  of  State.  Mr.  Boudin  has  already 
testified  under  oath  with  respect  to  present  membership  and 
with  respect  to  any  termination  recently  of  any  membership. 

MR.  SIPES:  He  hasn’t  defined  the  term  “recently”  in 
terms  of  years,  has  he  ? 

MR.  RAND:  Neither  has  the  Secretary  of  State.  The 
Secretary  of  State  has  used  the  term  and  he  has  used  it. 

MR.  SIPES :  The  Secretary  of  State,  I  think,  would  be 
more  capable  of  interpreting  it  than  Mr.  Boudin. 

MR.  MOYER:  Mr.  Boudin  has  said,  I  believe — he  can 
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correct  me  if  I  am  wrong — that  he  was  a  guest  lecturer  for 
a  brief  period  in  1947  with  the  Jefferson  School  of  Social 
Science  on  labor  law-,  is  that  correct? 

MR.  RAND:  Mr.  Chairman,  I  have  not  heard  anything 
nor  seen  anything  in  this  record  winch  indicates  Mr.  Boudin 
has  made  such  a  statement.  Now,  if  the  question — 

MR.  MOYER:  I  will  rephrase  the  question.  Were  you  in 
1947,  Mr.  Boudin,  or  did  you  advise  any  representative  of 
the  Passport  Office  that  you  wrere  in  1947  a  guest  lecturer  on 
labor  law’  for  a  brief  period  in  that  year  for  the  Jefferson 
School  of  Social  Science? 

THE  WITNESS :  Yes,  and  I  should  like  to  amplify  my 
answer. 

MR.  MOYER:  Certainly,  and  then  I  do  have  an  addi¬ 
tional  question. 

THE  WITNESS:  If  you  will  ask  the  question  then  be¬ 
fore  I  amplify. 

MR.  MOYER :  I  w’as  going  to  ask  if  you  wrere  a  member 
of  the  Communist  Party  during  the  period  you  w’ere  a  guest 
lecturer  at  the  Jefferson  School  of  Social  Science. 

THE  WITNESS :  Let  me  rather  state  that  I  indicated  to 
you  the  problem  that  I  feel  I  faced  in  1954  when  I  discussed 
this  problem  with  Mrs.  Shipley,  and  the  problem  I  feel 
faces  me  until  I  withdraw  from  the  prominence  that  my  liti¬ 
gation  as  counsel  has  put  me,  I  regret  to  say.  IPs  a  very 
realistic  problem.  I  may  say  here,  just  so  it’s  perfectly  clear, 
I  have  discussed  this  with  Mrs.  Shipley  in  the  Passport 
Office.  And  I  don’t  want  there  to  be  any  suggestion — and  I 
know  there  can  be  none  as  a  matter  of  law,  and  I  want  there 
to  be  none  as  a  matter  of  fact — that  my  decline  to  answer 
certain  questions  should  be  no  suggestion  that  I  have  ever 
been  a  member  of  the  Communist  Party  or  any  organization 
of  that  type,  whether  it  be  the  Communist  Political  Asso¬ 
ciation,  which  wras  more  palatable  to  many  people  in  the  com¬ 
munity,  or  otherwise.  I  have  stated,  with  a  candor  possibly 
not  necessary  but  I  felt  due  to  you  because  I  am  a  member 
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of  the  bar,  the  very  practical  reasons  why  it  seems  improper 
for  a  question  of  that  type  to  be  put  that  you  have  just 
asked,  and  why  I  have  declined  to  answer  such  a  question  in 
the  Passport  Office,  and  I  am  retaining  that  position  here. 
But  let  me  answer  your  question  with  respect  to  the  Jeffer¬ 
son  School,  and  this  may  give  you  the  information  you  want 

I  have  at  no  time  had  anything  to  do  with  the  administra¬ 
tion  or  the  direction  of  the  Jefferson  School.  In  1946  or 
1947 — the  date  is  a  little  vague — I  received  a  visit  from 
somebody  connected  with  the  school,  whom  I  don’t  think  I 
had  ever  met  before  in  my  life,  who  asked  me  whether  I 
would  not  deliver  a  series  of  lectures  on  labor  law  before  a 
class  in  the  Jefferson  School.  I  do  not  believe  that  I  knew 
very  much  about  the  school  except  that  it  was  one  of  a  series 
of  schools  which  included  the  School  for  Democracy,  a 
predecessor  school,  and  that  a  large  number  of  distin¬ 
guished  persons  had  lectured  there  on  various  subjects. 

I  accepted  the  suggestion  that  I  lecture  there,  and  I  did 
deliver  a  series  of  lectures  with  several  guest  lecturers,  who 
were  prominent  labor  lawyers,  on  the  subject  of  labor  law 
exclusively.  I  did  not  discuss  economics,  politics,  social 
science,  or  even  biology. 

MR.  MOYER :  Who  were  the  other  prominent  labor  law¬ 
yers,  do  you  recall? 

THE  WITNESS :  I  can  recall  some  but  I  see  no  reason 
why  I  should  name  people  whom  I  invited  in  to  talk,  but  I 
will  tell  you  who  some  of  the  predecessors  were  because  I 
think  it’s  important  in  order  to  validate  the  reasons  which 
led  me  to  give  this  course. 

People  who  have  lectured  at  this  school,  in  the  predecessor 
School  for  Democracy,  included  Dr.  Harold  Aaron,  who  is  a 
well-known  physician  in  New  York;  Professor  Ashley  Mon¬ 
tague,  presently  at  Rutgers,  the  author  of  many  books  in  the 
social  and  physical  sciences;  Professor  Ruth  Benedict, 
prominent  anthropologist  at  Columbia,  who  I  think  died 
recently;  Dr.  Ernst  P.  Boas,  famous  New  York  doctor; 
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Mr.  Louis  Boudin,  my  uncle,  who  the  Board  may  know  is  a 
celebrated  constitutional  lawyer  in  New  York;  Professor 
Dorothy  Brewster,  Columbia  University;  Professor  Ster¬ 
ling  Brown  from  another  university;  Dr.  Leonard  Covello, 
a  prominent  New  York  educator.;  Albert  Deutsch,  well- 
known  medical  writer;  Dr.  William  E.  Dodd,  our  former 
Ambassador  to  Germany ;  Professor  Abraham  Edel,  Profes¬ 
sor  of  Philosophy  at  Queens  College;  Mr.  Osmond  K. 
Fraenkel,  constitutional  lawyer ;  Mr.  Nathan  Green,  the  co¬ 
author  of  “The  Labor  Injunction”  with  the  then  professor 
and  the  now  Mr.  Justice  Frankfurter;  Mrs.  Sidonie  Gruen- 
berg,  who  I  think  was  then  connected  with  the  nationally 
known  Child  Study  Association  of  America,  a  very  non- 
political  organization;  the  Honorable  Hulen  Jack,  who  is 
now  Borough  President  of  the  Borough  of  Manhattan  in  the 
City  of  New  York;  Mr.  Waldemere  Kaempfert,  who  is  the 
celebrated  science  writer  for  the  New  York  Times ;  Mr.  Paul 
Kern,  formerly  Chairman  of  the  Municipal  Civil  Service 
Commission  of  New  York  City;  Mrs.  Lillian  Posses,  attor¬ 
ney  to  the  New  York  Social  Security  Board,  a  federal 
agency;  and  Professor  Walter  Rautenstrauch,  Professor  of 
Engineering  at  Columbia  University. 

MR.  MOYER :  Do  you  have  the  dates  of  those  lectures  f 

THE  WITNESS:  They  lectured  in  that  period  or  sev¬ 
eral  years  prior  thereto,  maybe  one  or  two  of  them  after 
I  did! 

This  was  the  caliber  of  persons  -who  lectured  at  the 
school,  or  who  were  listed  as  people  who  were  lecturing. 
Whether  everyone  of  them  actually  lectured  I  don’t  know, 
but  I  think  so. 

MR.  MOYER:  Who  listed  those  persons? 

THE  WITNESS :  They  have  been  listed  in  various  cata¬ 
logues  of  the  school  as  having  taught  at  the  school  or  lec¬ 
tured  at  the  school.  While  I  didn’t  know’  all  of  these  people 
at  the  time,  this  wras  the  quality  of  person  whom  I  was 
aw’are  had  been  lecturing  either  at  this  school  or  at  the  pre- 
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decessor  School  for  Democracy.  When  one  bears  in  mind 
the  caliber  of  lecturers  who  preceded  me,  and  secondly  the 
nature  or  the  subject  matter  of  my  lectures,  then  I  think  the 
references  which  have  been  made  in  the  letter  of  the  Board 
to  teaching  at  the  Jefferson  School  are  fully  explained,  if 
they  had  any  significance  in  the  beginning.  I  am  aw-are  of 
the  fact  that  the  Jefferson  School  is  now  the  subject  of  pro¬ 
ceedings  instituted  before  the  Subversive  Activities  Control 
Board,  but  I  cannot  possibly  see  how  that  could  have  a  bear¬ 
ing  upon  my  delivering  a  series  of  lectures  on  the  wage  and 
hour  law,  collective  bargaining  of  contracts,  the  labor  in¬ 
junction. 

MR.  SIPES :  Could  we  get  back  into  something  else  that 
may  have  more  of  a  bearing,  in  my  opinion,  on  this  question. 
That  is  the  ruling  on  the  relevancy  of  my  question  as  to  past 
membership  in  the  Communist  Party  or  Communist  Politi¬ 
cal  Association.  I  think  the  ruling  from  the  chair  is  pending 
at  the  moment  as  to  whether  or  not  it  is  relevant,  and  then 
after  such  a  ruling  we  can  take  it  from  there. 

MR.  RAND :  May  I  repeat  my  objection  for  the  record.  I 
object  to  the  question  as  being  impertinent  and  irrelevant 
because  it  is  outside  one  of  the  regulations  of  the  Secretary’ 
of  State  under  which  this  Board  is  required  to  proceed ;  and 
two,  because  it  is  outside  the  scope  of  the  decision  of  the 
Passport  Office  as  stated  in  its  letter  of  February  24,  1955, 
from  which  this  appeal  is  taken. 

MR.  SIPES:  May  I  invite  the  chair’s  attention  to  Sec¬ 
tion  51.142  of  the  Supplemental  Passport  Regulations, 
wherein  it  is  stated : 

“At  any  stage  of  the  proceedings  in  the  Passport  Division 
or  before  the  Board,  if  it  is  deemed  necessary,  the  applicant 
may  be  required,  as  a  part  of  his  application,  to  subscribe, 
under  oath  or  affirmation,  to  a  statement  with  respect  to 
present  or  past  membership  in  the  Communist  Party.” 

Also,  as  I  have  commented  earlier,  the  letter  of  February 
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24,  1955,  does  not  specifically  say  Section  51.135(a),  but 
savs  51.135. 

V 

MR.  RAND :  Mr.  Chairman,  may  I  again  state  that  the 
letter  speaks  in  terms  of  51.135(a),  as  I  think  Mr.  Sipes  will 
concede.  Further,  with  reference  to  51.142,  first  of  course 
reserving  our  objections  to  the  regulations,  may  I  ask  the 
chair  before  it  makes  any  decision  under  that  section  to  in¬ 
quire  of  Mr.  Sipes — I  wrould  be  very  much  interested — why 
counsel  for  the  Board  in  this  particular  case  argues  or  sug¬ 
gests  that  the  Board  should  deem  it  necessary  in  this  par¬ 
ticular  case  to  inquire  of  the  appellant  here  as  to  past  mem¬ 
bership  in  the  Party.  No  showing  has  been  made  with 
respect  to  necessity.  I  think  wTe  are  entitled  to  that  and  the 
chair  is. 

THE  CHAIRMAN:  I  feel  that  it  will  help  the  Board 
to  make  a  determination.  I  don’t  say  that  the  past  mem¬ 
bership  in  the  Communist  Party  is  in  itself  conclusive  as  to 
whether  or  not  a  recommendation  to  the  Secretary  would  be 
for  the  issuance  or  denial  of  passport,  but  I  say  it  will  be 
helpful  to  the  Board  to  get  as  much  information  as  possible, 
including  past  membership  in  the  Communist  Party,  in  ar¬ 
riving  at  such  determination.  And  in  view  of  the  fact  that 
the  first  sentence  of  paragraph  2  of  the  letter  referred  to  of 
February  24  from  Mrs.  Shipley  to  Mr.  Boudin  mentions 
51.135,  does  not  subdivide  that  into  any  further  categories, 
the  objection  is  overruled. 

MR.  SIPES:  Would  you  care  to  answer  the  question, 
Mr.  Boudin? 

/  THE  WITNESS :  In  declining  to  answer  the  question  I 
think  I  should  state  to  the  Board  what  my  reasons  are  for  so 
declining  so  that  it  can  weigh  those  reasons  in  making  its 
ultimate  report. 

Firstly  is  the  fact  that  I  have  not  been  confronted  by 
any  evidence,  and  I  mean  evidence,  to  support  an  allegation 
of  either  present  or  past  membership  in  the  Communist 
Party,  and  I  think  that  before  a  person  in  this  broad  politi- 


87 


cal  area,  where  so  many  people  have  now  been  shown  to 
have  perjured  themselves — when  I  talk  about  people  who 
have  perjured  themselves  I  am  talking  about  these  inform¬ 
ers — before  these  people  are  required  to  answer  under 
oath — 

MR.  SIPES:  So  many? 

THE  WITNESS :  I  would  think  so  many.  I  will  specify 
them  in  a  minute  if  you  wish.  I  think  before  a  person  is  re¬ 
quired  to  answer  a  question  like  this  under  oath  he  should 
have  the  right  to  see  'who  the  witnesses  are,  or  to  have  some 
evidence  in  a  normal  legal  sense  presented  against  him  so 
that  he  could  assess  what  it  is  that  in  the  view  of  the  Pass¬ 
port  Office  constitutes  membership  and  when  it  is  he  is 
alleged  to  have  been  a  member. 

There  is  no  evidence  in  the  present  case;  and  it  is  very 
interesting  that  the  allegation  with  respect  to  membership 
seems  to  have  shifted  at  various  points  in  the  course  of  my 
discussions  with  the  Passport  Office — sometimes  the  Young 
Communist  League,  sometimes  the  Communist  Party ;  some¬ 
times  the  date  is  in  the  1930’s,  sometimes  in  the  1940’s. 
Obviously,  the  dangers  of  entrapment  and  false  charges  are 
very  substantial,  in  view  of  the  failure  of  the  Department 
to  support  its  allegations  by  evidence,  assuming  the  exist¬ 
ence  of  such  evidence  in  the  usual  manner. 

In  addition,  of  course,  I  want  to  point  out  in  declining  to 
answer  that  there  is  nothing  in  the  statutes — and  I  am 
referring  to  the  Act  of  1856  as  amended — which  would  sup¬ 
port  the  exercise  of  this  general  power  of  inquiry  on  the  part 
of  the  Department,  and  that  it  is  in  fact  contrary  to  pro¬ 
visions  of  the  Internal  Security  Act  of  1950. 

These  points  that  I  have  just  made  are  not  new  ones 
thought  up  for  this  proceeding.  They  were  made  by  me  in 
my  discussions  with  Mrs.  Shipley  in  June  of  1954,  and  as  a 
result,  with  her  acquiescence  and  recognition  of  not  only 
the  problem  raised  but  the  fact  that  the  affidavit  I  executed 
was  ultimately  in  compliance  with  the  regulations  that  we 
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worked  out  together,  I  and  Mrs.  Shipley  with  her  staff  there, 
the  affidavit  ultimately  filed. 

Now,  this  affidavit  w-as  the  basis  of  my  original  receipt 
of  a  passport  in  June  of  1954,  of  its  amendment  upon  my  re¬ 
turn  from  Europe  or  about  June  29,  1954,  to  include  my 
wife,  of  Mrs.  Shipley’s  agreement  in  January  of  1955  to 
extend  my  passport.  I  have  sworn  to  the  truth  of  the  affi¬ 
davit  which  I  filed,  and  I  have  sworn  to  the  fact  that  in  the 
last  year,  which  certainly  ought  to  cover  the  period  of  re¬ 
cency,  whatever  your  interpretation,  I  have  not  decided  to 
join  the  Communist  Party  after  filing  that  affidavit;  and 
unless  the  Board’s  counsel  is  prepared  to  produce  evidence 
to  support  the  general  allegations  I  rest  upon  that  affidavit 
and  upon  the  action  taken  by  the  Passport  Office  on  it. 

MR.  SIPES:  Mr.  Boudin,  let  me  inquire  then;  as  I 
understand  your  position  you  don’t  have  the  same  hesitancy 
that  you  have  explained  to  us  with  respect  to  testimony  as 
to  present  membership.  You  have  testified  unequivocally — 

THE  WITNESS:  For  a  very  simple  reason.  Do  you 
want  me  to  tell  the  reason? 

MR.  SIPES :  I  have  some  other  questions,  but  go  ahead. 

THE  WITNESS :  The  reason  is  a  very  simple  one  and 
arises  from  the  hazards  of  an  unfounded  prosecution.  I  am 
a  member  of  the  bar,  and  my  life  at  the  bar  is  the  thing  most 
precious  to  me.  I  cannot  put  myself  in  a  position,  because 
I  want  to  exercise  the  right  to  travel,  because  my  clients 
need  me  abroad,  'where  I  am  to  spend  my  life  defending  my¬ 
self  against  unfounded  prosecutions.  I  cannot  have  some¬ 
body  walk  into  a  United  States  Attorney’s  office  and  say, 
“We  think  the  complexion  of  activities  on  the  part  of  Mr. 
Boudin,  which  happened  all  to  be  legal,  demonstrates  that 
he  was  really  a  member  of  the  Communist  Party.” 

Now,  why  was  I  willing  on  June  3,  1954,  to  execute  the 
affidavit  f  I  will  be  very  frank.  I  think  I  made  a  mistake,  and 
that  it  was  a  violation  of  my  basic  principles  and  my  concep¬ 
tion  of  the  law  when  I  executed  this  affidavit  for  Mrs.  Ship- 
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ley.  I  may  say  that  lawyers  whom  I  have  consulted  felt  I 
should  not  have  done  it  before  I  did  it,  and  I  w-as  morally 
wrong  to  have  done  it,  because  this  Board  has  to  assess  the 
reasons  why  I  was  willing  to  make  out  an  affidavit  then,  and 
I  am  not  willing  to  go  back  twenty  years  of  my  life. 

MR.  MOYER:  Are  you  willing  to  go  back  two  weeks! 

MR.  RAND:  He  has. 

THE  WITNESS:  I  have  gone  back  a  year  now. 

MR.  MOYER:  Preceding  the  affidavit. 

THE  WITNESS :  I  will  go  back  twTo  weeks.  That’s  the 
point ;  you  never  reach  an  end  in  this  kind  of  inquiry. 

MR.  MOYER:  I  think  twenty  years  is  a  little  exag¬ 
gerated. 

MR.  RAND:  Mr.  Chairman,  would  Mr.  Boudin  be  per¬ 
mitted  to  finish! 

THE  CHAIRMAN :  You  may  proceed. 

THE  WITNESS :  I  pointed  out  to  Mrs.  Shipley  that  of 
course  a  person  in  my  somewThat  public  position — I  am  not 
over-estimating  it  really — is  subject  to  charges  being  made, 
and  to  the  fact  that  somebody  might  try  to  prosecute  me  for 
perjury — unfounded,  I  repeat,  but  still  possible — but  as  one 
limits  the  period  of  time  in  which  these  people  can  arise, 
you  reach  a  greater  degree  of  safety. 

In  the  interests  of  my  clients  in  June  of  1954  I  decided 
that  some  element  of  risk  had  to  be  undertaken  by  me  and, 
as  a  prominent  member  of  the  bar  w'hom  I  consulted  before 
I  wrent  to  see  Mrs.  Shipley  put  it,  he  said  “You  will  have  to 
consider  whether  the  duty  to  your  clients  will  not  have  to 
require  some  deviations  from  your  basic  principles  and  your 
assumption  of  some  risk.”  This  was  an  important  president 
of  some  bar  association. 

So  I  took  that  risk  then  and  I  am  willing  to  take  that  risk 
nowr.  I  am  not  willing  to  take  the  risk  of  going  back  a  num¬ 
ber  of  years  and,  thinking  of  all  the  hundreds  of  people 
whom  I  have  met  or  thousands  in  the  period  of  those  years, 
place  myself  at  the  mercy  of  anybody  coming  forward  and 
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saying,  “Boudin?  I  was  sure  he  was  a  Communist.  Look 
what  he  did.  Look  what  he  said  to  me.” 

Now,  I  want  to  raise  the  very  real  danger  which  I  know 
the  Chairman  of  the  Board  will  appreciate,  and  other  mem¬ 
bers  of  the  Board,  and  I  hope  counsel  of  the  Board,  and  that 
is  this :  The  difficulty  of  determining  what  a  member  of  the 
Communist  Party  is  is  by  no  means  an  easy  one.  You  know 
what  the  court  decisions  are  and  you  know  it’s  not  the  act  of 
membership  very  often;  it’s  a  complexion  of  activities. 
When  I  saw  Mrs.  Shipley  in  June  of  1954,  her  view  then 
was,  as  I  stated  in  my  petition,  that  to  go  abroad  to  repre¬ 
sent  Mr.  David  Leif  might  represent  aiding  the  Communist 
movement  because  the  State  Department  was  charging  him 
not  with  being  a  Communist  but  being  sufficiently  sympa¬ 
thetic.  Imagine  that.  Am  I  to  be  subjected  all  my  life  to  the 
fact  that  somebody  else  in  a  position  of  power  of  the  Gov¬ 
ernment  will  agree  with  Mrs.  Shipley,  as  then  viewed,  that 
my  going  abroad  to  represent  a  client  might  represent  aid¬ 
ing  the  Communist  movement?  This  is  not  a  theoretical 
danger.  Of  course,  Mrs.  Shipley — whatever  may  have  been 
my  differences  with  her  I  felt  she  was  not  a  completely  un¬ 
reasonable  person — I  w-as  able  to  persuade  her  she  was 
wrong  in  that  instance,  but  I  don’t  know  if  I  will  be  able 
to  persuade  the  next  person  that  my  activities  were  not  aid¬ 
ing  the  Communist  Party  movement. 

When  I  talked  to  Mrs.  Shipley  in  January  of  1955  about 
the  refusal  of  her  subordinates  to  renew  my  passport — I 
haven’t  mentioned  this  in  my  preceding  testimony — you 
know  she  agreed  to  give  me  a  passport  in  J anuary  of  1955, 
this  year. 

MR.  MOYER:  What  kind  of  a  passport? 

THE  WITNESS :  Same  one  I  had  before  except  no  geo¬ 
graphical  limitations.  And  if  I  had  only  stayed  in  Wash¬ 
ington  24  hours  instead  of  returning  home  to  my  work  in 
New  York  I  'would  have  had  a  passport  and  I  wouldn’t  have 
been  here  today.  But  one  of  the  things  she  said  to  me  before 
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she  agreed  to  give  me  the  passport  was  that  if  I  was  going 
abroad  to  represent  people  before  the  ILO  Administrative 
Tribunal,  would  that  not  be  contrary  to  the  interests  of  the 
United  States.  Well,  it  was  an  incredible  statement,  and  I 
think  it’s  to  her  credit  that  after  I  pointed  out  to  her  that 
the  United  States  believes  in  the  rule  of  law,  and  however 
we  disagreed  with  some  of  the  actions  of  these  tribunals, 
obviously  a  lawyer  going  abroad,  as  I  said  under  oath,  for 
the  purpose  of  representing  his  clients  could  not  be  aiding 
the  Communist  movement  or  could  not  be  acting  contrary  to 
policies  of  our  government,  she  then  gave  me  the  passport 
or  said  I  was  to  get  the  passport  in  January  1955. 

So  when  one  looks  at  her  letter  of  February  24,  1955,  in 
which  she  says  that  she  unfortunately  had  to  change  her 
mind,  when  she  says  “that  you  continued  to  act  in  the  fur¬ 
therance  and  under  the  discipline  of  the  Communist  Party” 
— what  does  that  mean  ?  Is  there  anybody  here  who  know’s 
what  that  really  means? 

My  point  is  that  the  activities  that  were  referred  to  by 
her  staff  are  exactly  the  kind  of  activities  that  apparently 
are  deemed  to  be  sufficient  proof  of  membership  in  the  Com¬ 
munist  Party,  because  you  may  recall  from  my  petition  that 
one  of  the  things  told  to  me  by  Mrs.  Shipley’s  staff  as  proof 
of  my  “Communist  Party  activities”  or  “Communist  Party 
discipline,”  was  that  I  opposed  the  nomination  to  the  Su¬ 
preme  Court  bench  of  Attorney  General  Clark.  I  happened 
to  think,  as  I  told  the  staff,  that  Attorney  General  Clark 
had  become  a  pretty  good  Supreme  Court  Justice.  But 
that  is  the  kind  of  thing  apparently  that  is  supposed  to  de¬ 
termine  whether  a  man,  considering  all  the  evidence,  is  a 
member  of  the  Communist  Party. 

So  if  you  would  put  on  somebody  here  today  and  have  him 
say  that  he  knows  I  was  a  member  of  the  Communist  Party 
at  any  time  and  allow  us  to  cross-examine  him,  then  I  might 
very  w^ell  feel  it  wras  my  right  and  my  duty  to  come  forward 
and  take  the  witness  stand  and  testify  on  these  things — 


92 


once  I  know  what  we  are  talking  about,  but  I  still  don’t 
know. 

MB.  SIPES :  As  I  understand  it,  you  decline  to  answer 
whether  you  have  ever  been  and  explained  the  difficulties  as 
to  why  you  don’t  feel  you  should  go  back  ad  infinitum. 

THE  WITNESS :  That  is  correct. 

MB.  SIPES:  Now,  because  of  the  language  of  Section 
51.135(a),  to  which  you  specifically  referred — 

THE  WITNESS:  Bight. 

MB.  SIPES: — talking  about  the  persons  who  are  mem¬ 
bers  of  the  Communist  Party  or  who  have  recently  termi¬ 
nated  such  membership,  you  said  you  are  not,  under  oath, 
within  such  category.  Let  me  ask  you,  Mr.  Boudin,  whether 
or  not  immediately  prior  to  the  filing  of  your  passport  appli¬ 
cation  or  affidavit  in  June  of  1954,  immediately  prior  to  exe¬ 
cuting  that  affidavit,  you  were  a  member  of  the  Communist 
Party. 

THE  WITNESS :  The  answer  is  unequivocally  no. 

MB.  SIPES:  Were  you,  Mr.  Boudin,  a  member  of  the 
Communist  Party  during  any  period  of  time  in  which  you 
had  your  preceding  passport? 

MB.  BAND:  You  mean  the  one  in  June  ’54? 

MB.  SIPES :  The  one  immediately  preceding  the  one  he 
filed  an  application  for.  He  indicated  he  had  one. 

THE  WITNESS:  Perhaps  I  should  clarify  that.  The 
first  passport  I  ever  sought  and  the  only  one  I  ever  received 
was  that  of  June  3,  ’54. 

MB.  SIPES :  I  will  rephrase  my  question ;  it  may  over¬ 
lap  the  other  one  now.  Were  you  at  any  time  during  the 
holding  of  that  passport  a  member  of  the  Communist  Party? 

THE  WITNESS:  The  answer  is  unequivocally  no.  By 
the  way,  I  am  answering  that  with  the  full  recognition  that 
somebody  may  decide  that  my  legal  representation  consti¬ 
tuted  membership  in  the  Communist  Party,  but  it’s  a  chance 
I  am  willing  to  take. 

MB.  SIPES :  Now%  with  the  observation  that  the  statute 
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of  limitations  on  passport  fraud  is  ten  years,  in  connection 
with  this  period  of  recently  I  would  like  to  ask  you — and  I 
will  explain  why  I  select  this  date  of  June  25,  1950;  that 
happens  to  be  the  date  on  which  the  North  Korean  forces 
invaded  South  Korea — if  on  or  after  that  date  you  have 
ever  been  a  member  of  the  Communist  Party,  Mr.  Boudin. 

THE  WITNESS :  I  am  going  to  accept  Mr.  Rand’s  ad¬ 
vice — I  always  find  it  hard  to  accept  an  attorney’s  advice — 
I  am  going  to  stand  by  my  position  because  I  really  see  no 
end  to  this  kind  of  an  inquiry  going  back. 

MR.  SIPES :  You  think  that  is  not  within  the  meaning  of 
recently  which  you  have  testified  to  ? 

THE  WITNESS:  No,  you  haven’t  defined  recently.  No¬ 
body  has.  But  I  will  tell  you  wrhat  I  am  willing  to  do — 

MR.  SIPES:  Let  me  ask,  when  you  execute  a  sworn 
statement,  what  do  you  mean  by  recently. 

THE  WITNESS :  I  am  willing  to  take  this  chance  under 
this  regulation  of  51.135(a)  that  anyone  would  claim  I  am 
recently  a  member.  I  don’t  think  anybody  would  claim  I  was 
ever  a  member,  but  I  will  take  a  chance  on  my  construction 
of  recently  in  a  court  if  the  problem  ever  arises.  It’s  just 
too  bad  that  the  regulations  are  drawn  with  this  latitude  so 
a  man  could  be  subjected  to  a  prosecution  because  the  De¬ 
partment  of  Justice,  or  the  Department  of  State  in  con¬ 
junction  wdth  it,  differs  on  what  recently  means.  But  let’s- 
be  realistic. 

First,  we  not  only  have  the  fact  that  I  am  willing  to  take 
my  chance  that  this  affidavit  made  under  oath  by  a  member 
of  the  bar  is  true,  and  to  take  my  chance  as  to  what  will  be 
found  to  be  recently  under  the  decisions  of  the  court,  which 
is  all  you  ought  to  be  concerned  about,  but  remember  I  have 
come  here  in  May  of  1955 — I  think  unnecessarily,  too ;  you 
never  know  when  you  deviate  from  basic  principles  so  far 
that  you  don’t  have  the  principles  left — and  I  have  said  here 
I  will  bring  this  affidavit  up  to  date.  Now,  surely  by  your 
construction  I  have  covered  the  recently  problem  when  I 
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not  only  have  made  out  an  affidavit  on  June  3,  1954,  but 
made  out  one  in  May,  1955. 

ME.  SIPES :  I  think  we  have  exhausted  that.  Now,  you 
have  indicated  that  this  problem  of  membership  is  a  very 
difficult  one  and  it’s  undefined,  etc.  The  Communist  Party 
has  intentionally  made  it  very  difficult.  However,  let  me 
ask  you — 

MR.  RAND :  Mr.  Chairman,  may  I  ask  that  that  gratui¬ 
tous  statement  made  by  counsel  be  stricken. 

MR.  SIPES:  I  think  it's  a  known  fact  that  they  have 
withdrawn  Party  cards. 

MR.  RAND:  Is  this  part  of  the  record,  Mr.  Chairman? 

ME.  SIPES :  I  will  withdraw  the  statement.  But  let  me 
ask  you  this :  In  praesenti,  I  have  seen  no  reluctance  on  your 
part  to  testify  in  that  sense,  and  I  would  like  to  ask  you 
then,  getting  away  from  the  statement  that  you  have  made 
that  you  are  not  presently  a  member  of  the  Communist 
Party,  are  you  presently  a  concealed  or  secret  Communist? 

THE  WITNESS:  Would  you  mind  defining  the  term? 

MR.  SIPES :  You  don’t  have  to  answer  it. 

THE  WITNESS:  Will  you  please  define  it? 

MR.  SIPES :  I  will  not  further  define  it. 

MR.  RAND :  May  I  inquire  what  is  meant  by  a  concealed 
or  secret  Communist  so  I  know?  I  note  Mr.  Sipes  has  not 
used  “member  of  the  Communist  Party,”  apparently  de¬ 
signedly.  What  is  meant  by  a  secret  or  concealed  Com¬ 
munist? 

THE  CHAIRMAN :  It  seems  to  me  pretty  much  public 
knowledge  today,  in  my  judgment,  that  there  has  been  a  so- 
called  underground  movement  so  that  the  Communist  indi¬ 
viduals  who  were  in  the  past  members  of  the  Communist 
Party  still  work  for  its  ultimate  aims,  but  don’t  have  any 
tangible  relationship  with  the  Party  insofar  as  membership 
cards  or  paying  dues  or  things  of  that  sort  are  concerned, 
but  they  are  still  subject  to  Party  discipline  and  are  part  of 
the  apparatus. 
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MR.  RAND:  Mr.  Chairman,  may  I  inquire  whether  it 
would  not  be  possible,  if  the  Board  really  wishes  to  get  in¬ 
formation  here,  to  ask  questions  directed  to  specific  activi¬ 
ties  with  which  Mr.  Boudin  may  be  charged?  I  have  no  ob¬ 
jections  to  such  questions  being  asked  at  the  present  time, 
but  I  think  it  is  unfair  and  improper  to  put  a  question  to 
a  man  as  to  whether  he  is  a  concealed  or  secret  Communist 
when,  frankly,  I  don’t  know  what  that  means.  Mr.  Lattimore 
apparently  has  been  charged  recently  with  being  a  secret 
or  concealed  Communist.  Mr.  Lamb  has  been  charged  with 
being  a  secret  or  concealed  Communist. 

MR.  SIPES :  I  am  asking  Mr.  Boudin  whether  he  is  now, 
not  has  been. 

MR.  RAND :  That  is  right,  and  I  would  like  to  know  what 
a  secret  or  concealed  Communist  is.  I’d  like  it  defined  so  at 
least  I  know  what  the  question  means.  I  don’t,  Mr.  Chair¬ 
man. 

MR.  SIPES :  Mr.  Chairman,  I  think  if  you  support  the 
position  that  we  have  to  have  a  definition  on  that,  I  will  with¬ 
draw  the  question. 

THE  CHAIRMAN :  I  don’t  think  we  can  give  any  defini¬ 
tion,  secret  and  open  members,  other  than  from  the  Subver¬ 
sive  Activities  Control  Board. 

MR.  RAND :  I  have  no  objection  to  stating  secret  or  con¬ 
cealed  member  of  the  Communist  Party.  I  don’t  mean  by 
that  a  card-carrying  member — a  secret  or  concealed  mem¬ 
ber  of  the  Communist  Party.  That  connotes  at  least  some 
definition  here. 

THE  CHAIRMAN :  You  make  a  distinction  between  a 
Communist  and  a  member  of  the  Communist  Party? 

MR.  RAND :  Certainly.  I  can  conceive  that  Mr.  Trotsky 
was  a  Communist  all  his  life  and  never  a  member  of  the 
Communist  Party,  but  I  think  he  felt  himself  a  purer  Com¬ 
munist  than  the  members  of  the  Communist  Party — at  least 
that  is  my  understanding.  I  don’t  know  what  is  meant  by  a 
Communist  today  anymore. 
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MR.  SIPES :  Do  you  think  that  affects  the  ability  of  the 
client  to  answer? 

MR.  RAND:  I  think  it  affects  the  ability  of  not  only 
my  client  to  answer  but  anybody  to  answer.  I  think  if  a  per¬ 
son  does  not  understand  what  a  question  means  he  cannot 
answer  it  intelligently. 

MR.  SIPES :  I  wouldn’t  have  any  difficulty  answering  the 
question  myself. 

THE  WITNESS:  Well,  you  are  in  a  position  of  author¬ 
ity  in  a  branch  of  the  Government  which  doesn’t  make  you 
completely  susceptible  to  prosecution,  Mr.  Sipes.  But  let  me 
answer  you.  Actually,  I  had  assumed  when  you  asked  the 
question  that  you  referred  to  what  you  had  referred  in  your 
letter  to  me  of  April  19,  1955,  not  in  the  generalized  lan¬ 
guage  just  used,  but  that  you  meant  a  concealed  member  of 
the  Communist  Party,  sympathetic  to  its  aims  and  objec¬ 
tives.  It  was  with  that  understanding,  that  you  meant  a 
member  of  the  Communist  Party,  that  I  nevertheless  asked 
for  a  definition  of  the  term.  In  other  words,  I  had  assumed 
a  somewhat  greater  degree  of  preciseness  than  Mr.  Rand 
had  and  I  nevertheless  felt  that  that  question  was  essen¬ 
tially  a  meaningless  question  unless  clarified  by  you,  because 
as  I  pointed  out  to  Mr.  Rand  last  night  I  read  a  statement  by 
Richard  Arends  in  the  course  of  Internal  Subcommittee 
hearings — you  know  he  is  counsel  to  the  subcommittee — in 
which  he  said  “membership  in  the  Communist  Party,  what¬ 
ever  that  means.”  Now,  when  Richard  Arends  said  “what¬ 
ever  that  means,”  I  think  we  are  in  the  nether-nether  land. 
I  am  never  sure  what  is  meant  by  a  member  of  the  Commu¬ 
nist  Party,  and  I  am  certainly  not  sure  what  is  meant  by  a 
concealed  member  of  the  Communist  Party.  So  I  go  far  be¬ 
yond  Mr.  Rand. 

But  if  you  are  talking  now  in  terms  of  what  you  said  in 
your  letter,  I  don’t  w^ant  to  stand  unnecessarily  on  objec¬ 
tions  even  on  the  questions  that  I  regard  as  meaningless.  I 
have  made  out  an  affidavit  on  June  3, 1954,  that  I  am  not  a 
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member  of  the  Communist  Party,  and  I  have  brought  that 
affidavit  up  to  date  today,  have  I  not,  by  saying  that  I  am 
not  a  member  of  the  Communist  Party.  When  I  made  out 
that  affidavit  I  didn’t  mean  I  wasn’t  a  member  of  the  Com¬ 
munist  Party  openly  but  that  I  was  one  concealed,  and  if  you 
want  an  answer  I  am  willing  to  say  I  don’t  think  I  am  a 
member  of  the  Communist  Party  concealed,  open,  under¬ 
ground,  aboveground,  or  middle-ground.  I  frankly  don’t 
know’  w’hat  it  means  because  I  think  that  the  view  of  the  De¬ 
partment  as  to  w’hat  is  a  concealed  member  of  the  Com¬ 
munist  Party  is  unfortunately — 

MR.  SIPES:  You  have  added  a  word  there. 

THE  WITNESS:  What  have  I  added? 

MR.  SIPES:  I  didn’t  say  “member.”  I  said,  are  you  a 
secret  or  concealed  Communist. 

THE  WITNESS :  If  you  are  going  back  to  that,  I  think 
that  is  the  most  absurd  thing  in  the  world.  Of  course  I 
don’t  know.  Apparently  a  Communist  is  a  man  who  has  a 
particular  philosophy.  You  will  have  to  define  the  philoso¬ 
phy  for  me  before  I  answer  that  question.  Your  letter,  how¬ 
ever  inadequate  it  may  be,  at  least  holds  you  within  the 
framework  thereof,  and  you  didn’t  say  I  was  a  Communist 
in  that  letter.  Now,  I  suggest  you  withdraw  your  question 
because  it’s  outside  the  scope  of  your  letter. 

MR.  SIPES :  I  suggested  to  the  chair  I  would  withdraw’ 
the  question  if  the  chair  ruled  I  had  to  define  it. 

THE  WITNESS :  The  chair  never  had  called  to  its  at¬ 
tention  the  fact  that  your  letter  said  I  was  a  concealed 
member  of  the  Communist  Party  and  didn’t  say  that  I  was 
a  concealed  “Communist.” 

MR.  SIPES :  You  are  drawing  that  point  to  the  chair’s 
attention.  I  will  say  this,  that  the  Board  here,  as  well  as 
Counsel,  is  certainly  not  bound  in  its  questions  to  the  lan¬ 
guage  of  the  letter  w’hich  was  in  amplification  in  the  first 
place  of  the  basic  reasons  for  the  turn-dowm  given  you  by 
the  Director  of  the  Passport  Office. 
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MR.  RAND:  Mr.  Chairman,  may  I  state  I  don’t  think  it’s 
a  matter  of  difference  of  language  merely.  It’s  a  matter  of 
difference  of  meaningless  concepts  in  both  cases.  I  per¬ 
sonally  do  not  know  what  a  secret  or  concealed  Communist 
is,  and  thus  far  no  one  has  told  me. 

MR.  SIPES :  I  suggest,  Mr.  Chairman,  we  are  in  a  state 
of  legal  gymnastics  and  that  we  abandon  the  further  pur¬ 
suit  of  this  particular  line  of  inquiry. 

MR.  RAND :  Why  don’t  we  get  to  the  activities  ?  What 
has  Mr.  Boudin  done?  What  is  he  charged  with  doing,  if 
anything? 

THE  WITNESS:  I  know  one  thing  they  charged  me 
with  puzzled  me.  You  charged  me  with  representing  labor 
unions.  I  didn ’t  know  legal  representation  of  labor  unions 
was  proof  of — 

MR.  MOYER:  "Who  charged  you  with  that? 

THE  WITNESS :  In  Mr.  Sipes’  letter. 

MR.  MOYER:  WTiat  labor  union? 

THE  WITNESS :  You  referred  to  the  United  Office  and 
Professional  Workers,  and  you  referred  to  the  American 
Communications  Association. 

MR.  MOYER:  Are  they  independent  unions? 

THE  WITNESS :  I  don’t  know  what  you  mean  by  “in¬ 
dependent.”  Both  of  those  unions  are  labor  unions  that  I 
represented  as  counsel.  They  are  among  probably  scores 
if  not  hundreds  of  labor  unions  I  have  represented  in  my 
lifetime.  I  don’t  see  any  reference  to  other  unions  I  have 
represented,  and  I  don’t  understand  how  this  Passport 
Board  of  Appeals  through  its  counsel,  just  as  I  couldn’t 
understand  how  the  Passport  Office  did  it,  has  a  right  to 
raise  here  as  a  ground  for  possible  denial  of  a  passport  the 
legal  representation  of  anybody,  anybody  in  the  world,  in 
the  courts  and  before  the  administrative  agencies  of  the 
Government. 

MR.  MOYER:  Could  you  read  that  sentence? 

THE  WITNESS :  I  know  what  you  have  said.  You  have 
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said  in  this  letter  that  the  union  was  reportedly  expelled 
from  the  CIO  because  its  policies  were  consistently  directed 
toward  the  achievement  of  the  program  and  policies  of  the 
Communist  Party. 

MR.  MOYER :  I  am  not  speaMng  of  that  part.  You  say 
legal  representation.  Isn’t  there  something  else  involved ? 

THE  WITNESS:  Yes,  if  that  has  any  meaning.  You 
said  in  your  letter,  “that  during  1948-50  you  were  general 
counsel  and  adviser  of  and  closely  associated  with  the  activi¬ 
ties  of  the  United  Office  and  Professional  Workers  of 
America.” 

MR.  SIPES:  You  maintain  it  has  no  pertinency? 

THE  WITNESS:  Of  course,  not.  How  can  anybody  be 
a — 

MR.  SIPES:  If  you  feel  that  isn’t  pertinent,  there  is 
no  point — 

THE  WITNESS :  I  am  raising  it  as  a  method  of  attack, 
Mr.  Sipes.  I  am  pointing  out  that  this  is  one  of  the  allega¬ 
tions  that  was  originally  raised  by  the  Passport  Office  in 
1954  against  me,  and  has  now  arisen  again  in  this  Board  of 
Passport  Appeals,  and  I  say  this  is  the  kind  of  thing  that 
has  built  up  to  constitute  Communist  Party  activities  or 
membership.  And  I  would  like  you  to  explain  how  that 
charge  could  be  made  against  a  lawyer  who  has  represented 
the  United  Office  and  Professional  Workers  of  America,  a 
labor  union,  in  the  court,  before  the  National  Labor  Rela¬ 
tions  Board  and  elsewhere,  and  has  always  represented  it 
as  general  legal  counsel. 

MR.  MOYER :  You  feel  being  a  member  of  the  bar  pre¬ 
cludes  someone  from  being  a  member  of  the  Communist 
Party? 

AIR.  RAND :  Mr.  Chairman,  I  think  we  are  getting  into 
philosophical  discussions  here,  and  may  I  respectfully  re¬ 
quest  that  we  return  to  the  subject  matter  of  the  hearing. 

AIR.  MOYER:  I  think  we  asked  Mr.  Boudin  if  he  had  any 
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additional  comments  to  make  on  the  matters  referred  to  in 
that  communication. 

MR.  SIPES :  That  is  right.  I  am  prepared  to  rest  as  far 
as  any  inquiry  is  concerned,  Mr.  Chairman,  if  counsel  and 
the  applicant  have  nothing  further  to  offer. 

MR.  RAND :  Mr.  Chairman,  let  me  repeat  again  that  we 
have  offered  all  the  evidence  we  wish  to  present  as  part  of 
our  case,  and  that  we  do  not  understand  that  the  letter  of 
April  19, 1955,  addressed  by  Mr.  Sipes  to  Mr.  Boudin,  con¬ 
stitutes  evidence  or  any  part  of  the  record  in  this  case,  other 
than  it  merely  serves  as  a  bill  of  particulars  of  what  the 
Passport  Office  apparently  is  prepared  to  demonstrate. 

MR.  SIPES :  Let  me  say  this,  Mr.  Rand,  if  I  may,  with¬ 
out  prejudice  as  to  what  it  may  constitute  by  way  of  evidence 
or  non-evidence,  that  the  spirit  and  intent  with  which  it  was 
offered  was  in  answer  to  Mr.  Boudin’s  request  for  further 
specifications  in  order  to  enable  him  to  more  properly  and 
effectively  present  his  case  here  today.  If  you  feel  that  it 
was  improper  to  have  offered  such  a  letter,  all  I  can  do  is 
let  that  stand  on  the  record,  that  you  feel  that  that  was  not 
helpful  and  that  it  was  a  misconstruction  of  the  purpose  of 
the  Board  in  giving  you  these  particulars,  such  as  they  are. 

MR.  RAND :  Mr.  Chairman,  perhaps  through  my  inade¬ 
quacy  in  expressing  myself  Mr.  Sipes  has  again  misunder¬ 
stood  the  purport  of  my  remarks,  as  he  has  done  in  the  past. 

MR.  SIPES :  I’m  sorry. 

MR.  RAND:  I  do  not  suggest  that  the  service  on  Mr. 
Boudin  by  mail  of  this  bill  of  particulars  was  an  improper 
act  or  an  unhelpful  act  on  the  part  of  the  Board.  We  are 
thankful  to  the  Board  for  supplying  us  with  these  particu¬ 
lars,  but  these  particulars,  as  we  view  them,  serve  the  same 
purpose  as  the  bill  of  particulars  in  any  proceeding,  ad¬ 
ministrative  or  judicial.  In  other  words,  they  enable  the 
applicant  before  a  court,  or  the  defandant  before  a  court, 
or  the  applicant  or  defendant  or  respondent  before  an  ad¬ 
ministrative  agency,  to  prepare  to  meet  evidence  in  support 


101 


of  the  particulars.  Now,  I  have  heard  no  such  evidence;  I 
have  seen  no  such  evidence.  We  are  prepared  to  meet  any 
such  evidence  with  respect  to  these  particulars,  and  we  have 
prepared  ourselves  for  that  contingency,  but  I  have  seen 
none  offered  here  and  I  have  seen  no  record  offered  here. 

THE  CHAIRMAN :  With  your  permission  we’d  like  to 
recess  for  about  five  minutes.  I  don’t  think  we  want  to  call 
you  back  but  if  you  would  stand  by  for  just  a  few  minutes 
we’d  appreciate  it. 

MR.  RAND :  Mr.  Chairman,  will  we  have  an  opportunity 
to  address  the  Board  before  this  hearing  is  closed,  if  that  is 
the  intention? 

THE  CHAIRMAN :  All  right.  We  will  recess  for  five 
minutes. 

(Whereupon,  a  short  recess  was  taken.) 

THE  CHAIRMAN :  I  understand  you  want  to  add  some¬ 
thing. 

MR.  RAND :  I  don’t  know.  Does  the  Board  intend  at  this 
time  to  close  the  hearing,  may  I  inquire? 

THE  CHAIRMAN :  Yes,  unless  you  have  something  fur¬ 
ther  to  add. 

MR.  RAND :  Then  may  I  inquire,  Mr.  Chairman,  if  it  is 
the  position  of  the  Board  that  the  statements  made  in  the 
letter  of  Mr.  Sipes  addressed  to  Mr.  Boudin  of  April  19, 
1955,  whether  it  is  the  position  of  the  Board  that  those  state¬ 
ments  are  matters  of  record  which  the  Board  intends  to  con¬ 
sider  in  making  its  determination  here? 

THE  CHAIRMAN :  The  letter  to  which  you  refer  from 
Mr.  Sipes  to  the  applicant  was  given  in  an  effort  to  amplify 
the  grounds  given  by  the  Passport  Division  in  turning  him 
down  in  an  effort  to  be  helpful.  The  substance  of  that  letter 
is  based  upon  confidential  information  which  is  available 
to  the  Board,  but  for  purposes  of  this  hearing  they  are  not 
a  matter  of  record  in  the  sense  that  I  think  you  meant. 

MR.  RAND :  In  other  words,  Mr.  Chairman — let  me  see 
if  I  understand  the  position  of  the  Board — these  matters 
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which  have  been  referred  to  in  the  letter  of  Mr.  Sipes  ad¬ 
dressed  to  Mr.  Boudin  on  April  19,  1955,  will  not  be  con¬ 
sidered  as  facts  of  record  on  the  basis  of  which  this  Board 
will  reach  its  determination,  is  that  right? 

THE  CHAIRMAN :  This  Board  reaches  its  determina¬ 
tion  based  on  information  available  to  the  Board. 

MR.  RAND:  May  I  inquire  whether  there  is  any  infor¬ 
mation  available  to  the  Board  which  the  Board  will  consider 
in  making  its  determination  which  relates  to  any  of  these 
matters  referred  to  in  the  letter  of  April  19,  1955? 

THE  CHAIRMAN :  Confidential  reports  are  available 
to  the  Board  and  the  Board  takes  them  into  consideration 
in  making  a  determination. 

MR.  RAND :  Again  I  hate  to  be  too  legalistic,  but  does 
the  Board  intend  to  consider — let  me  make  myself  clear  be¬ 
cause  it  will  guide  us  in  our  presentation.  Does  the  Board 
intend  to  consider  material,  whether  confidential  or  not, 
which  relates  to  these  matters  set  forth  in  the  letter  of 
April  19,  1955,  because  if  the  Board  does  not  I  consider 
them  irrelevant  and  therefore  there  is  no  need  to  address 
myself  to  them. 

THE  CHAIRMAN :  I  think  in  answer  to  your  question  I 
should  perhaps  read  51.170,  which  are  rules  adopted  by  the 
Board  of  Passport  Appeals  on  December  30,  1953 : 

“In  determining  whether  there  is  a  preponderance  of  evi¬ 
dence  supporting  the  denial  of  a  passport  the  Board  shall 
consider  the  entire  record,  including  the  transcript  of  the 
hearing  and  such  confidential  information  as  it  may  have  in 
its  possession.  The  Board  shall  take  into  consideration  the 
inability  of  the  applicant  to  meet  information  of  which  he 
has  not  been  advised,  specifically  or  in  detail,  or  to  attack 
the  credibility  of  confidential  informants.” 

It  doesn’t  mean  we  take  this  information  as  fact  in  any 
sense  of  the  word,  but  we  do  give  it  consideration. 

MR.  RAND:  In  the  light  of  that  provision  which  the 
Chairman  has  been  kind  enough  to  read,  may  I  inquire 
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whether  the  Board,  in  determining  whether  there  is  a  pre¬ 
ponderance  of  evidence  supporting  the  denial  of  a  passport 
to  the  applicant  here,  Mr.  Boudin,  intends  to  consider  confi¬ 
dential  information  which  relates  to  any  of  these  matters 
which  have  been  set  forth  in  the  letter  of  April  19,  1955. 

THE  CHAIRMAN:  Yes,  sir. 

MR.  RAND:  There  is  such  confidential  information 
which  the  Board  will  consider,  as  I  understand. 

THE  CHAIRMAN :  There  is  confidential  information 
relating  to  the  items  outlined  in  the  letter  from  Mr.  Sipes  to 
Mr.  Boudin. 

MR.  MOYER:  Doesn’t  the  letter  say  the  file  contains 
that  information? 

MR.  RAND :  I  don’t  know  what  file  reference  is  made  to. 

MR.  MOYER :  The  reference  is  made  to  the  passport  file. 

MR.  RAND:  Section  51.170— 

MR.  SIPES :  No,  the  letter  of  April  19  makes  the  point 
clear  that  you  have  been  inquiring  about. 

MR.  RAND:  Let  me  make  myself  clear.  Section  51.170 
speaks  of  confidential  information  that  the  Board  may  have 
in  its  possession.  Now,  we  have  not  been  advised  that  the 
Board  has  in  its  possession  any  file  or  files  before  we  were 
so  advised  a  moment  ago  by  the  chairman.  It  does  not  speak 
of  taking  into  account  all  the  files  which  may  be  in  existence 
in  the  Department  of  State.  It  speaks  of  files  which  the 
Board  may  have  in  its  possession.  As  I  understand  the 
chair  now,  there  is  in  the  possession  of  the  Board,  w’hich  the 
Board  will  consider,  certain  confidential  files  which  relate 
to  the  matters  set  forth  in  the  letter  of  April  19,  1955. 

It’s  on  that  understanding,  Mr.  Chairman,  that  although 
we  reiterate  and  reserve  our  objection  to  the  consideration 
of  such  confidential  information  without  its  disclosure  to  the 
applicant,  without  an  opportunity  being  offered  to  the  ap¬ 
plicant  to  examine  into  those  matters  and  to  cross-examine 
confidential  informants,  if  any — with  that  reservation  we 
should  like  then  to  address  ourselves  to  these  specific  mat- 
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MR.  SIPES :  So  as  to  make  it  abundantly  clear,  let  me 
also  say  there  is  confidential  information  before  this  Board 
relating  to  the  matters  set  forth  in  Mrs.  Shipley’s  letter, 
primarily  and  most  importantly,  I  think,  of  membership  in 
the  Communist  Party. 

MR.  RAND:  We  have  already  addressed  ourselves  as  to 
that. 

MR.  SIPES:  I  wanted  to  make  it  clear  that  there  was 
supporting  confidential  information  on  that  as  w’ell  as  ampli¬ 
fication  in  the  Board’s  letter. 

THE  CHAIRMAN:  I  take  it,  Mr.  Sipes,  although  you 
use  the  term  “supporting”  there  is  confidential  information 
which,  in  the  judgment  of  the  Board,  may  or  may  not  sup¬ 
port  the  decision. 

MR.  SIPES :  That  is  right,  the  Board  has  to  make  that 
recommendation  to  the  Secretary  as  to  whether  or  not,  I 
should  say,  it  tended  to  support.  The  passport  has  been  de¬ 
nied  by  the  Passport  Office. 

MR.  RAND :  And  we  are  judging  the  correctness  of  the 
situation  in  that  the  Board  has  not  made  any  prejudgment. 

MR.  SIPES :  I  am  sure  it  has  not. 

MR.  RAND:  Therefore,  may  we  address  ourselves  to 
these  particulars. 

QUESTIONS  BY  MR.  RAND : 

Q.  Mr.  Boudin,  in  a  letter  addressed  to  you  under  date 
of  April  19, 1955,  by  Mr.  Sipes,  it  states,  and  I  am  quoting, 
“The  file  contains  information  indicating  that  in  1936  you 
were  a  Director  of  Science  and  Society,  Inc.,  publishers  of 
Science  and  Society,  an  alleged  Communist  publication  and 
cited  as  such  in  1944  by  the  Special  Committee  on  Un-Ameri¬ 
can  Activities.” 

Were  you  at  any  time,  Mr.  Boudin,  or  in  any  fashion  or 
in  any  manner  affiliated  wuth  Science  and  Society,  Inc.,  pub¬ 
lishers  of  a  publication  entitled  Science  and  Society? 
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A.  I  had  the  following  connection,  if  connection  is  the 
proper  term:  In  1935,  ’36  or  ’37  I  was  employed  by  Mr. 
Louis  B.  Boudin,  my  uncle,  to  whom  I  referred  before.  If  in 
’35  it  was  probably  as  a  law  clerk ;  in  ’36  or  ’37  it  would  have 
been  as  a  member  of  the  bar,  by  having  been  admitted  in 
January,  1936,  to  the  courts  of  New  York. 

It  is  the  practice  in  law  offices,  as  those  members  of  the 
Board  who  are  lawyers  and  counsel  undoubtedly  know,  that 
when  a  lawyer  forms  a  corporation  he  needs  original  in¬ 
corporators  or  subscribers  to  the  stock,  and  he  usually  se¬ 
lects,  in  the  normal  routine,  a  stenographer  or  a  young 
lawyer  or  somebody  else  in  the  office  to  be  the  original  incor¬ 
porators.  It  is  my  recollection  that  that  procedure  was  fol¬ 
lowed  in  the  case  of  Science  and  Society,  which  I  believe  was 
incorporated  by  my  uncle  who  was  counsel  for  the  people 
who  formed  that  organization.  It  is  also  my  recollection  that 
at  the  time  of  the  incorporation  I  was  probably  asked  to 
sign  a  piece  of  paper  indicating  that  I  was  an  original  incor¬ 
porator — a  routine,  formal,  nominal  function — and  that  I 
undoubtedly  did  so  in  view  of  the  allegation  that  has  been 
made,  and  for  one  other  reason  that  I  will  indicate. 

Subsequently,  some  years  later — I  don’t  recall  when — I 
believe  I  was  asked  by  the  people  who  ran  Science  and  So¬ 
ciety  to  execute  a  withdrawal  as  a  stockholder  or  director 
as  the  case  may  be.  At  no  time,  whether  I  was  a  director  or 
stockholder — and  I  can’t  recall  which — did  I  have  anything 
to  do  with  the  management  or  administration  or  editorial 
policy  of  the  magazine. 

I  did,  however,  and  I  believe  completely  unconnected  ■with 
my  nominal  stockholdership  or  directorship  of  the  maga¬ 
zine,  write  two  book  reviews  for  Science  and  Society,  among 
the  several  score  of  legal  articles  and  book  reviews  I  have 
written  in  my  lifetime,  and  those  book  reviews,  like  virtually 
everything  I  have  written,  were  on  legal  matters.  One  was 
a  review-  of  “The  Administrative  Process”  by  Landis,  for¬ 
merly  Chairman  of  the  Securities  Exchange  Commission- 
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and  the  other  was  a  review  of  a  biography  of  Chief  Justice 
Waite  of  the  United  States  Supreme  Court. 

MR.  RAND :  May  we  have  this  marked  as  Exhibit  3  for 
identification? 

QUESTIONS  BY  MR.  RAND : 

Q.  Mr.  Boudin,  I  hand  you  three  printed  pages  wThich 
have  been  collectivelv  marked  as  Exhibit  3  for  identification 
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and  ask  you  to  tell  the  Board  what  they  are. 

A.  They  include  the  book  review  that  I  mentioned  before 
on  Mr.  Landis’  book. 

MR.  RAND :  I  should  like  to  offer  this  in  evidence,  Mr. 
Chairman,  with  the  privilege  accorded  us,  if  we  may  have 
that  privilege,  of  withdrawing  the  exhibit  after  the  deter¬ 
mination  of  this  case  by  the  Board,  or  at  least  substituting 
photostatic  copies  for  it. 

THE  CHAIRMAN :  Permission  is  granted. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence,  with  leave  to  withdraw,  and  marked  Exhibit  3.) 
QUESTIONS  BY  MR.  RAND: 

Q.  Was  the  review  which  you  prepared  for  Science  and 
Society  of  the  biography  of  Chief  Justice  Waite  of  the  same 
style  as  the  book  review  which  w'e  have  just  introduced  in 
evidence  as  Exhibit  3? 

A.  Same  style  and  tenor  and  limitation,  as  I  think  every¬ 
one  of  my  waitings  has  been  for  twenty  years,  the  subject  of 
law. 

MR.  MOYER:  Do  you  have  the  date  of  that  article? 
QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  so  far  as  you  can  recall,  on  what  date  was 
the  book  review  designated  Exhibit  3  written? 

A.  In  1939,  and  the  biography  of  Chief  Justice  Waite  w’as 
reviewed  by  me  in  1938. 

Q.  And  you  have  said,  Mr.  Boudin,  that  except  for  these 
review's,  and  except  for  your  formal  directorship  or  stock- 
holdership  in  the  corporation  as  an  original  incorporator  of 
the  corporation,  Science  and  Society,  Inc.,  you  had  nothing 
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further  to  do  with  the  corporation  or  the  magazine,  is  that 
right? 

A.  That  is  quite  true. 

Q.  Mr.  Boudin,  in  the  letter  of  April  19,  1955,  addressed 
to  you  by  Mr.  Sipes,  the  following  statement  appears: 
“The  file  also  indicates  that  during  the  late  1930’s  and  1940’s 
you  were  associated  with  and  in  1947  a  subscriber  to  the 
publication  New  Masses,  an  alleged  Communist  publication, 
referred  to  as  such  by  the  Attorney  General  in  1942  and  by 
the  Special  Committee  on  Un-American  Activities  in  pre¬ 
vious  reports.” 

Mr.  Boudin,  were  you  in  any  manner  at  any  time  affiliated 
with  or  related  to  the  New  Masses,  a  magazine  published,  as 
I  understand  it,  in  New  York. 

A.  Yes.  My  connection  with  the  New  Masses  was  as  fol¬ 
lows  :  I  wrote  a  number  of  articles,  all  of  them  I  believe  on 
the  subjects  of  law,  at  the  request  of  the  New  Masses,  which 
were  published.  I  did  not  have  anything  to  do  with  the  man¬ 
agement  of  the  magazine,  w~as  not  an  editor  of  it,  had  noth¬ 
ing  to  do  with  its  editorial  policies  or  administration.  1  am 
making  that  statement  with  respect  to  the  New  Masses,  and 
probably  with  respect  to  other  matters,  so  that  the  facts 
might  be  here.  I  am  not  suggesting  I  wouldn’t  have  the  right 
to.  But  all  the  articles  I  have  written  for  the  New  Masses, 
as  well  as  articles  I  have  written  in  other  cases,  I  believe 
an  examination  will  turn  out  to  deal  with  subjects  of  law  or 
legal  biography — an  article  I  wrrote  on  Jusice  Cardozo’s 
record,  an  article  I  wrote  on  Mr.  Justice  Frankfurter  at  the 
time  of  his  appointment,  an  article  on  the  proposed  amend¬ 
ment  to  the  New  York  Constitution  at  the  time  of  the  Con¬ 
stitutional  Convention  in  New  York,  which  amendment  re¬ 
lated  to  the  review  by  the  courts  of  administrative  agencies’ 
decisions.  I  think  I  probably  in  that  article  suggested  the 
inadvisability  of  review,  a  position  I  very  much  regret 
today. 

MR.  SIPES:  You  say  you  wrote  these  articles  at  the 
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request  of  the  New  Masses.  Who  in  the  New  Masses,  do  you 
recall? 

THE  WITNESS :  I  don’t  recall  who  the  editors  were.  I 
may  have  written  it  at  the  request  of  one  or  more.  They  are 
on  the  masthead.  But  somebody  on  the  masthead  'would 
have  called  me  to  write  these  articles. 

QUESTIONS  BY  MR.  RAND: 

Q.  Were  you  at  that  time  a  member  of  the  bar  practicing 
in  the  City  of  New  York? 

A.  Yes. 

Q.  And  were  you  engaged  primarily  in  the  practice  of 
labor  law? 

A.  Yes. 

Q.  And  were  you  also  engaged  at  the  time  in  the  prepara¬ 
tion  of  articles  for  publication  in  the  field  of  constitutional 
law? 

A.  Yes. 

MR.  MOYER:  I  realize  you  can’t  give  specific  dates, 
but  what  was  the  general  over-all  period? 

THE  WITNESS :  Well,  I  have  here  a  bibliographic  list 
which  I  prepared,  I  should  say,  prior  to  October  26,  1949. 
The  reason  I  have  that  date  is  I  had  made  application  for  a 
Guggenheim  fellowship — I  didn’t  receive  it,  by  the  way — 
but  in  connection  with  that  I  made  a  list,  I  think  a  complete 
list,  of  all  of  my  publications  to  that  date.  As  I  look  over 
this  list  I  see  the  dates  of  1945, 1947,  1948, 1943, 1940,  1938, 
and  the  publications  are  as  varied  as  the  Virginia  Quarterly 
Review,  which  is  of  course  not  a  legal  review,  not  a  law 
journal,  the  New  Masses,  the  New  Republic,  Common  Sense 
magazine,  the  Michigan  Law  Review,  the  New  York  Univer¬ 
sity  Quarterly  Review,  Columbia  Law  Review,  and  a  number 
of  others,  a  book  review  in  the  Harvard  Law  Review  in 
January  1942. 

I  think  it  might  be  simpler  if  I  simply  presented  this  and 
had  it  marked  as  an  exhibit  so  you  can  see  a  representative 
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collection,  if  indeed  not  everyone  of  my  writings  up  to 
October  1949. 

MR.  SIPES:  Exhibit  4  is  received? 

THE  CHAIRMAN:  Yes. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  4.) 

THE  WITNESS:  And  I  say  not  in  defense  but  so  the 
record  will  be  clear,  because  I  would  have  had  a  right  in  my 
judgment  to  write  on  any  political  subjects  I  deemed  appro¬ 
priate  without  a  loss  of  a  passport  years  later  or  even  then, 
that  all  of  the  subjects  of  these  articles,  as  I  run  through 
them  very  quickly,  dealt  with  subjects  of  law  which  has  all 
my  life  been  my  interest.  Even  the  book  reviews  in  the 
Virginia  Quarterly  Review,  which  was  not  a  law  journal — I 
am  not  talking  about  the  Virginia  Law  Review — were  re¬ 
views  of  books  on  constitutional  law,  such  as  the  biography 
of  Mr.  Justice  Miller  written  by  Professor  Fairman,  or  a 
book  on  the  International  Law  of  John  Marshall,  written  by 
Mr.  Ziegler.  So  in  any  fair  evaluation  of  what  I  have  stood 
for  as  a  lawyer  and  as  a  writer  one  would  have  to  examine 
these  articles,  although  I  would  be  perfectly  satisfied  to 
stand  on  the  articles  which  I  wrote  for  the  New  Masses, 
which  could  have  been  published  in  any  law  journal  provided 
I  would  have  been  willing  to  sit  down  and  write  a  few  foot¬ 
notes. 

MR.  RAND:  May  we  have  this  document  marked  as 
Exhibit  5  for  identification. 

THE  CHAIRMAN :  I ’d  like  to  say  we  appreciate  Exhibit 
4 ;  I  think  it  will  save  time  in  the  questioning,  and  we  appre¬ 
ciate  your  submitting  it. 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  a  page  designated  as  Exhibit 
5  for  the  record,  and  ask  you  whether  that  is  one  of  the 
articles  you  wrote  for  the  New  Masses  and  which  was  pub¬ 
lished  in  the  New  Masses  on  July  26,  1938. 


110 


A-  Yes,  sir,  and  I  think  it’s  fairly  representative  of  every¬ 
thing  I  have  written  for  the  New  Masses. 

MR.  RAND:  We  offer  that  in  evidence,  Mr.  Chairman. 

THE  CHAIRMAN :  It  will  be  received  in  evidence. 

MR.  RAND :  May  I  have  the  same  privilege  of  withdraw¬ 
ing  it? 

THE  CHAIRMAN:  That  privilege  will  extend  to  all 
exhibits  presented. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence,  with  leave  to  withdraw,  and  marked  as  Exhibit  5.) 

(Discussion  off  the  record.) 

MR.  RAND :  Then  may  I  state  for  the  record  that  collec¬ 
tively  as  Exhibit  6  we  would  like  to  introduce  at  this  point 
a  copy  of  a  review  published,  as  I  understand  it,  in  the 
New  Republic  on  June  10,  1940,  of  a  book  entitled  “The 
National  Labor  Policy  and  How  it  Works,”  by  Joseph 
Rosenfarb,  which  review  was  prepared  and  bears  the  sub¬ 
scription  of  Leonard  Boudin. 

Also,  as  part  of  Exhibit  6,  we  should  like  to  offer  in 
evidence  a  reprint  from  the  Illinois  Law  Review ,  Volume 
XXXV,  No.  7,  March  1941,  of  an  article  entitled,  “The 
Rights  of  Strikers,”  by  Leonard  B.  Boudin. 

Further,  a  reprint  of  an  article  from  the  Michigan  Law 
Review,  dated  October,  1944,  Volume  43,  No.  2,  of  an  article 
entitled,  “The  Authority  of  the  National  Labor  Board  Over 
Labor  Disputes,”  by  Leonard  B.  Boudin. 

Further,  a  reprint  from  the  New  York  University  Law 
Quarterly  Review,  dated  January  1948,  Volume  XXIII,  of 
an  article  entitled  “  Super sedure  and  the  Purgatory  Oath 
under  the  Taft-Hartley  Law,”  prepared  by  Leonard  B. 
Boudin. 

Further,  a  reprint  of  an  article  from  the  Columbia  Law 
Review,  Volume  47,  page  979,  September  1947,  the  article 
being  “The  Supreme  Court  and  Labor:  1946  Term,”  by 
Leonard  B.  Boudin. 

Further,  three  loose  pages  from  the  Virginia  Quarterly 
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Review ,  and  I’m  sorry  I  do  not  have  the  date  but  it’s  an 
article  entitled,  “Through  the  Judicial  Spectrum,”  by  Leon¬ 
ard  B.  Boudin. 

All  that  constitutes  our  offer  as  Exhibit  6. 

THE  CHAIRMAN :  The  exhibit  will  be  received  in  evi¬ 
dence. 

(The  documents  referred  to  above  were  submitted  in  evi¬ 
dence,  with  leave  to  withdraw^,  and  marked  as  Exhibit  6.) 
QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  refer  you  again  to  the  letter  of  April 
19, 1955,  addressed  to  you  by  Mr.  Sipes,  and  particularly  to 
the  statement  contained  in  that  letter  reading  as  follows: 
“The  file  contains  information  indicating  that  in  1947  you 
were  President  of  the  Downtown  Community  School,  said 
to  have  been  founded  by  a  group  of  persons  affiliated  with 
the  Communist  Party.” 

MR.  SIPES:  May  I  inquire,  I  don’t  know  whether  you 
intended  to  or  not,  Mr.  Rand,  but  you  did  not  refer  to  the 
allegation  of  subscription  to  the  publication  New  Masses. 

MR.  RAND:  I’m  sorry. 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  were  you  ever  a  subscriber  to  the  New 
Masses? 

A.  I  bought  the  publication.  I  can’t  remember  whether 
formally  I  -was  a  subscriber.  I  read  the  publication  at  vari¬ 
ous  times. 

Q.  Did  you  also  read  other  publications  at  those  times? 

A.  Innumerable.  I  wrote  for  and  read  innumerable  pub¬ 
lications. 

MR.  SIPES :  Are  you  at  present  a  subscriber  to  Masses 
and  Main  Stream? 

THE  WITNESS :  I  have  seen  the  magazine.  I  can’t  re¬ 
call  "whether  it  comes  regularly  to  my  house  or  not. 

MR.  SIPES:  You  can’t  recall? 

THE  WITNESS:  No. 

MR.  SIPES:  You  would  know  if  it  did,  wouldn’t  you? 
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THE  WITNESS :  I  don’t  think  yon  heard  what  I  said. 

MR.  SIPES:  All  right. 

THE  WITNESS :  If  you  mean  whether  I  have  any  res¬ 
ervations  about  buying  the  magazine  and  reading  it,  I  don’t 
have  the  slightest  in  the  world. 

MR.  SIPES:  I  didn’t  ask  you  that. 

THE  WITNESS:  I  want  to  make  it  perfectly  clear.  I 
didn’t  understand  my  reading  was  to  be  censured  by  counsel 
for  the  Board. 

MR.  SIPES :  I  didn’t  mean  to  imply  that. 

THE  WITNESS:  It  seems  so.  Otherwise  it’s  irrele¬ 
vant.  Are  there  any  other  magazines  which  you  don’t  think 
I  should  read  at  the  present  time? 

MR.  RAND :  I  might  state  that  Mr.  Boudin  is  a  prolific 
reader  and  that  I  myself  should  like  to  be  able  to  read  as 
much  as  Mr.  Boudin  is  apparently  able  to  read,  despite  the 
fact  that  he  has  to  practice  law  for  a  living. 

QUESTIONS  BY  MR.  RAND : 

Q.  I  refer  again  to  the  statement  in  the  letter  of  April 
19,  1955,  addressed  to  you  by  Mr.  Sipes,  and  the  particular 
statement  in  that  letter  which  reads  as  follows : 

‘‘The  file  contains  information  indicating  that  in  1947 
you  were  President  of  the  Downtown  Community  School, 
said  to  have  been  founded  by  a  group  of  persons  affiliated 
with  the  Communist  Party.” 

Mr.  Boudin,  will  you  tell  us  whether  you  had  any  relation¬ 
ship  whatever  at  any  time  with  an  organization  known  as 
the  Downtown  Community  School  and,  if  so,  what  that  re¬ 
lationship  was. 

A.  I  am  very  proud  to  state  that  I  was  one  of  the  original 
incorporators  of  an  elementary-nursery  private  school  in 
the  City  of  New  York  called  the  Downtown  Community 
School.  This  school  was  formed  by  a  group  of  parents  in 
Manhattan  whose  children  were  in  the  last  several  years 
of  the  various  nursery  schools,  and  who  were  concerned  with 
where  they  would  go  to  in  view  of  the  over-crowding  and, 
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in  some  respects,  unsatisfactory  conditions  of  the  public 
schools  in  Manhattan,  certainly  in  that  area. 

The  Bank  Street  Nursery  School,  where  my  son  went  at 
the  time — he  was  probably  five  years  old,  four-and-a-half — 
is  one  of  the  great  nursery  schools  in  the  country,  and  a 
number  of  parents  in  that  school,  and  possibly  in  other  pri¬ 
vate  schools  in  the  neighborhood,  got  together  and  decided 
to  form,  if  they  could  raise  the  money,  a  private  nursery 
and  elementary  school.  They  probably  began,  by  the  way, 
to  form  a  private  elementary  school  and  it  expanded  into 
a  nursery  school  as  well. 

Somehow  by  accident  I  attended  the  meeting,  my  wife 
being  unable  to  appear,  the  wives  being  principally  inter¬ 
ested  in  this,  and  I  found  myself,  as  lawyers  often  do  in 
these  public  matters,  exercising  an  active  position — I  can’t 
say  dominant — and  I  became  the  president  of  this  school. 

We  received  a  charter  from  the  State  Commission  of  Edu¬ 
cation  in  New  York  who  sent  a  representative  down  to  in¬ 
terview  us  and  warn  us  of  all  the  troubles  we  would  be  in 
for  if  we  started  the  school,  and  he  was  absolutely  right  be¬ 
cause  for  four  years  or  so — I  was  president  for  four  or  five 
years — we  went  through  the  most  terrible  financial  prob¬ 
lems,  buying  a  building  for  $135,000,  etc. 

As  to  the  allegation  with  respect  to  the  people  who  formed 
it,  all  I  can  say  is  what  I  know.  These  were  very  decent 
people  who  formed  the  school.  They  formed  it  because  they 
were  parents.  The  best  answer  to  the  allegations  that  have 
been  made  here  is  the  list  of  people  who  were  the  incorpo¬ 
rators  of  the  school. 

One  of  the  incorporators  was  Lucy  Sprague  Mitchell,  one 
of  the  greatest  educators  in  this  country,  who  I  think  had 
founded  the  Bank  Street  Nursery  School  twenty  years  be¬ 
fore,  the  wife  of  Professor  Lesley  Mitchell  of  Columbia. 
Another  was  Jesse  Stanton,  a  well-known  educator  or  psy¬ 
chologist.  The  third  was  William  R.  Scott,  one  of  the  lead¬ 
ing  publishers  of  children’s  books,  who  at  that  time  was  in 
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the  United  States  Navy.  A  third  was  Mary  Elting  who  was 
a  well-known  children’s  book  writer.  A  fourth  was  Louis  D. 
Horwitz  who  was  a  parent.  The  fifth  was  Ellen  Steele 
Reece,  who  had  been  the  director  of  the  Rosemary  School,  a 
private  finishing  school  in  Connecticut,  and  was  interested 
in  being  the  director  of  this  school. 

This  was  the  group  of  people  who  formed  the  Downtown 
Community  School.  Subsequently,  both  on  the  board  itself 
and  in  the  advisory  body  some  of  the  most  important  and 
finest  people  in  the  field  of  education  vrere  associated  with 
the  school.  Among  the  people  who  were  associated  with  it, 
as  I  look  over  it  very  hastily,  was  Mrs.  Eleanor  Reich,  who 
was  a  director  of  the  Bank  Street  School  and  is  today  direc¬ 
tor  of  the  New  York  Nursery  School;  Dr.  Margaret  Mead, 
the  well-known  anthropologist  who  has  done  a  great  deal  of 
work  for  and  with  the  United  States  Government  during  the 
war  years ;  Dr.  Hubert  T.  Delany,  presently  in  the  Domestic 
Relations  Court  in  New  York;  Mr.  Walter  Hampden,  the 
famous  Shakespearean  actor;  Stanley  M.  Isaacs,  former 
Borough  President  of  Manhattan;  and  a  large  group  of 
other  people  of  international  fame  in  the  field  of  education. 
There  is  no  point  in  my  going  over  the  names.  I  see  them 
here  on  the  schedule  of  the  advisory  board  at  certain  times. 

I  think  this  little  brochure  which  I  found,  which  contains 
a  picture  of  the  school,  is  about  the  best  thing  that  could  be 
put  in  evidence  here  to  show  you  what  the  school  was  like. 

MR.  RAND :  May  we  have  this  brochure,  Mr.  Chairman, 
marked  as  Exhibit  7  and  received  in  evidence. 

THE  CHAIRMAN:  It  will  be  received. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  7.) 

MR.  RAND :  Mr.  Chairman,  we  have  already,  I  believe, 
addressed  ourselves  to  the  relationship  of  Mr.  Boudin,  such 
as  it  was,  to  the  Jefferson  School  of  Social  Science. 

THE  CHAIRMAN:  Yes,  I  think  that  has  been  amply 
covered. 
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QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  refer  you  again  to  the  letter  of  April 
19, 1955,  addressed  to  you  by  Mr.  Sipes,  and  particularly  to 
the  statement  appearing  in  that  letter  reading  as  follows : 

“The  file  contains  information  indicating  that  in  1949  you 
were  among  the  reception  sponsors  of  a  reception  honoring 
Harry  Sacher,  said  to  have  been  held  at  the  Manhattan 
Towers  Hotel,  New  York  City,  in  December  1949.” 

Will  you  tell  us  whether  or  not  you  were  one  of  the  re¬ 
ception  sponsors  of  such  a  reception? 

A.  I  do  not  know.  I  have  not  checked  to  determine 
whether  or  not  I  was  “one  of  the  reception  sponsors.”  I  do 
have  a  recollection  of  having  been  at  a  reception  involving 
Harry  Sacher  at  a  hotel,  which  probably  was  the  Manhattan 
Towers  Hotel.  Whether  it  w^as  in  December  1949  or  not  I 
don’t  know,  nor  do  I  know  the  occasion  for  it. 

I  should  say  that  Harry  Sacher  was  one  of  the  leading 
members  of  the  labor  bar,  representing  labor  unions  in  the 
City  of  New  York  for  a  number  of  years,  even  prior  to  my 
becoming  admitted  to  the  bar,  that  he  is  regarded  as  one  of 
the  most  capable  members  of  the  labor  bar,  and  that  I  do 
have  this  recollection  of  having  been  present  at  some  such 
meeting.  I  can’t  again  quite  understand  why  this  should 
be  regarded  as  a  censurable  operation,  but  I  have  given  you 
my  answer  with  respect  to  the  facts. 

Q.  Mr.  Boudin,  reference  has  already  been  made  during 
the  course  of  this  hearing  to  your  legal  representation  of  the 
United  Office  and  Professional  Workers  of  America,  the  la¬ 
bor  union,  and  the  American  Communications  Association, 
the  labor  union.  As  I  recall — I’d  like  you  to  confirm  this — 
you  have  testified,  have  you  not,  that  you  were  for  a  time 
general  counsel  and  the  lawyer  for  the  United  Office  and 
Professional  Workers  of  America,  is  that  correct? 

A.  Yes.  I  was  general  counsel  and  lawyer  for  that  union 
and  lawyer  for  scores,  if  not  hundreds,  of  local  unions  and 
some  international  unions  associated  with  the  AF  of  L,  CIO, 
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originally  independent,  subsequently  independent,  etc.  I 
have  represented,  among  others,  the  New  York  Hotel 
Trades  Council,  which  represents  virtually  all  the  hotel 
workers  in  the  large  hotels,  hundreds  of  them,  in  the  City  of 
New  York,  an  AF  of  L  union ;  Local  SOT  of  the  International 
Brotherhood  of  Teamsters,  the  strongest  teamster  local  in 
the  City  of  New  York.  I  may  say  that  my  uncle  represented 
that  union,  having  been  retained  by  Judge  McGuire  who  was 
its  counsel,  to  represent  the  famous  Local  807  case  in  the 
Supreme  Court  involving  the  application  of  the  anti-racket¬ 
eering  statute,  and  that  after  Mr.  Louis  B.  Boudin  won  that 
case  in  the  United  States  Supreme  Court  we  became  active 
counsel  for  that  union. 

I  have  also  represented  the  Sandhog  Union  —  that  is 
properly  called  Local  147,  the  compressed  air  and  other 
workers  who  build  the  tunnels;  the  Amalgamated  Meat 
Cutters  locals  of  the  AF  of  L,  the  Amalgamated  Utility 
Workers,  which  I  think  was  either  independent  or  CIO  or 
both  at  different  times;  and  scores  of  other  unions  which 
would  occupy  too  much  time  to  tell. 

As  far  as  the  UOPWA  is  concerned,  I  may  say  that  union 
ultimately  merged  with  District  65  to  become  the  Distribu¬ 
tive  Processing  and  Office  Workers  of  America,  which  is 
now  represented  by  a  great  law  firm  in  New  York  City, 
headed  by  Congressman  Seller.  American  Communications 
Association  is  likewise  a  client  of  mine. 

In  all  of  these  cases,  I  may  say,  I  acted  in  the  same  way, 
giving  such  legal  advice  I  thought  was  appropriate  under 
the  circumstances  of  fulfilling  my  duty  as  a  member  of  the 
bar,  and  for  which  I  am  accountable  to  the  courts  which  have 
admitted  me  for  the  purpose  of  such  legal  representation. 

Q.  So  the  record  can  be  clear,  while  you  were  legal  rep¬ 
resentative  for  the  United  Office  and  Professional  Workers 
of  America  and  the  American  Communications  Association, 
were  you  also  simultaneously  legal  representative  for  sev- 
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eral  or  many  of  these  other  unions  which  you  have  men¬ 
tioned? 

A.  For  many,  for  scores  of  them.  The  answer  is  yes. 

Q.  Now,  in  the  course  of  your  representation  of  these 
unions,  Mr.  Boudin — 

A.  I  also  represented  an  interesting  union  of  city  man¬ 
agers  for  the  Bonds  for  Israel  Organization  in  recent  years, 
which  is  an  organization  devoted  to  selling  bonds  for  the 
building  up  of  the  state  of  Israel,  and  many  others  which  I 
won’t  mention. 

Q.  Let  me  repeat  the  question.  In  the  course  of  your  rep¬ 
resentation  of  these  unions,  did  you  come  into  contact  as 
opposing  counsel  from  time  to  time  with  a  gentleman  by 
the  name  of  Burton  A.  Zorn? 

A.  Yes,  I  did.  You  want  me  to  identify  him? 

Q.  Yes.  Who  is  Mr.  Zorn? 

A.  Mr.  Zorn  is  a  member  of  a  well-known  law  lirin  in  New 
York,  Proskauer,  Rose,  Goetz  and  Mendelsohn.  I  first  met 
him  when  he  was  general  counsel  for  the  New  York  State 
Labor  Relations  Board,  and  subsequently  he  became  the 
attorney  for  numerous  employers  who  are  engaged  in  liti¬ 
gation  with  numerous  of  my  clients.  He  is  now,  I  think,  on 
a  special  assignment  without  charge  or  fee  for  the  State 
Department  to  study  labor  conditions  in  Europe.  I  saw 
some  newspaper  item  to  that  effect. 

MR.  RAND :  May  I  have  this  marked  Exhibit  8  ? 

MR.  SIPES:  What  is  the  purpose  of  this  exhibit? 

MR.  RAND :  I  haven’t  introduced  it  yet. 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  show  you  what  purports  to  be  a  copy 
of  a  letter  addressed  to  Mr.  W.  P.  Bartel,  Secretary,  Inter¬ 
state  Commerce  Commission,  Office  of  the  Secretary,  Wash¬ 
ington  25,  D.  C.,  under  date  of  October  29,  1946,  by  Mr. 
Burton  A.  Zorn,  and  ask  you  to  tell  us  what  that  is. 

A.  Yes.  When  I  applied  for  admission  to  practice  before 
the  Interstate  Commerce  Commission,  one  of  several  agen- 
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cies  that  I  have  been  admitted  before,  I  must  have  given 
Mr.  Zorn’s  name  as  a  member  of  the  bar  who  had  had  deal¬ 
ings  with  me  and  who  could  comment  upon  my  character, 
in  large  part  because  we  were  opposed  in  many  ways  in 
litigation.  This  appears  to  be  a  copy  of  an  answer  which 
he  gave  to  the  Secreary  of  the  Commission  -which  he  was 
good  enough  to  send  me. 

MR.  RAND :  May  I  have  this  received  in  evidence? 

THE  CHAIRMAN :  It  will  be  received  in  evidence. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  8.) 

MR.  RAND :  May  I  read  to  the  Board  the  second  para¬ 
graph  which  reads  as  follows : 

‘Tn  compliance  with  your  request  for  information  con¬ 
cerning  Mr.  Boudin,  I  wish  to  advise  that  I  have  known  him 
both  professionally  and  socially  for  a  period  of  many  years. 
I  have  been  associated  -with  him  in  a  number  of  professional 
matters  and  my  judgment  is  that  he  is  a  man  of  ability  as 
well  as  a  person  of  real  integrity.” 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  show  you  what  purports  to  be  a  copy  of 
a  letter  sent  bv  one  Theodore  W.  Kheel  of  the  law  firm  of 
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Battle,  Fowder,  Neaman,  Stokes  and  Kheel,  of  New  York, 
addressed  to  Marjorie  Merritt,  Executive  Secretary  of  the 
National  Conference  of  Bar  Examiners,  510  Equitable 
Building,  Denver  2,  Colorado,  under  date  of  June  12,  1950, 
and  ask  you  to  tell  us  wdiat  that  document  is. 

A.  In  1950  I  made  an  application  to  be  admitted  to  mem¬ 
bership  in  the  bar  of  the  Court  of  Appeals  for  the  District 
of  Columbia.  Pursuant  to  the  policy  apparently  followed 
by  that  court,  and  by  other  courts  in  this  district,  my  ap¬ 
plication  was  referred  for  character  investigation  to  the 
National  Conference  of  Bar  Examiners  in  Denver,  Colo¬ 
rado.  That  Conference,  through  its  Executive  Secretary, 
Miss  or  Mrs.  Marjorie  Merritt,  then  communicated  with  a 
number  of  persons  with  whom  I  had  had  any  association  in 
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the  past,  and  they  responded  to  her  by  indicating  their 
evaluation  of  me. 

One  of  those  persons  whose  name  I  suppose  I  must  have 
given  at  the  time  was  Theodore  W.  Kheel.  Mr.  Kheel  had 
been  Chairman  of  the  National  War  Labor  Board,  Region 
2,  in  New  York,  during  the  war  where  I  had  been  assistant 
to  the  Labor  Board  members,  and  Mr.  Kheel  was  thereafter 
general  counsel,  I  believe,  and  then  public  member  of  the 
National  War  Labor  Board  in  this  city.  This  letter  appears 
to  be  one  of  the  letters  that  was  sent  to  Miss  Merritt,  fol¬ 
lowing  which  in  1951,  to  what  appears  to  be  an  extraordi¬ 
narily  long  investigation  and  intensive  one  as  they  always 
make,  I  was  admitted  to  the  bar  in  the  District  of  Colum¬ 
bia,  Court  of  Appeals. 

MR.  RAND :  May  I  ask  that  the  copy  of  the  letter  be  re¬ 
ceived  in  evidence  as  Exhibit  9,  and  may  I  direct  the  Board’s 
attention  particularly  to  the  second  and  third  paragraphs  of 
the  letter  which  reads  as  follows : 

“As  you  state  in  the  letter,  I  was  one  of  Mr.  Boudin’s 
superiors  during  his  service  with  the  National  War  Labor 
Board;  more  particularly,  I  was  Chairman  of  the  New  York 
Regional  War  Labor  Board,  while  Mr.  Boudin  was  serving 
as  an  attorney  for  this  agency. 

“Based  on  the  knowledge  and  information  that  I  have  re¬ 
garding  Mr.  Boudin,  I  attest  that  he  is  a  person  of  fine 
moral  character,  excellent  professional  reputation  and  legal 
ability.” 

THE  CHAIRMAN :  That  will  be  received  as  Exhibit  9. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  9.) 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  what  purports  to  be  an  origi¬ 
nal  of  a  letter  addressed  to  you  at  76  Beaver  Street,  New 
York  5,  New  York,  by  Herbert  S.  Thatcher,  a  member  of 
the  law  firm  of  Woll,  Glenn  and  Thatcher,  General  Counsel, 
American  Federation  of  Labor,  under  date  of  October  26, 
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1949,  and  a  carbon  copy  of  a  statement  attached  to  that 
letter,  and  ask  you  to  tell  us  what  these  documents  repre¬ 
sent. 

A.  In  connection  with  my  application  to  the  Guggenheim 
Foundation  for  a  fellowship  in  1949,  to  which  I  referred 
before,  I  was  asked  to  give  a  list  of  references,  I  think 
both  with  respect  to  character  and  legal  ability  and  scholar¬ 
ship.  One  of  the  references  was  Herbert  S.  Thatcher,  then 
a  member  of  the  firm  of  AVoll,  Glenn  and  Thatcher,  General 
Counsel  for  the  American  Federation  of  Labor. 

I  knew  Mr.  Thatcher  in  large  part  because,  as  he  says  in 
his  letter,  in  most  of  the  cases  that  wre  were  involved  to¬ 
gether  we  were  adversaries  of  each  other,  I  representing  one 
group  of  unions  and  he  representing  another  group  of 
unions.  In  some  cases  we  were  in  collaboration.  Therefore, 
I  thought  it  was  appropriate  to  bring  this  letter  here  today 
to  indicate  an  evaluation  of  me  by  an  adversary  and  a  prom¬ 
inent  member  of  the  bar. 

MR.  RAXD :  I’d  like  to  offer  this  in  evidence  as  Exhibit 
10  and  direct  the  Board’s  attention  to  the  carbon  copy  of 
the  statement  attached  to  Mr.  Thatcher’s  letter  which  reads 
as  follows :  The  letter  is  dated  October  26,  1949. 

“I  have  known  Mr.  Leonard  B.  Boudin  for  ten  years, 
during  which  time  I  have  been  actively  associated  with  him 
in  the  field  of  labor  law.  During  that  time  Mr.  Boudin  and 
I  have  been  engaged  in  many  cases  together  and,  although 
in  most  of  them  he  has  been  an  adversary  in  the  sense  that 
he  represented  CIO  unions  while  I  represented  AFL  unions, 
I  have  found  him  to  be  eminently  courteous,  fair,  consider¬ 
ate  and  trustworthy,  in  addition  to  being  one  of  the  most 
able  opponents  I  have  ever  encountered.  I  can  wholeheart¬ 
edly  vouch  for  his  legal  ability  and  scholarship.  His  briefs 
are  invariably  of  the  finest  workmanship.  In  addition,  he 
has  contributed  numerous  excellent  articles  to  Law  Reviews 
on  various  subjects  in  the  field  of  labor  law.  His  character 
I  know  to  be  of  the  finest,  and  his  personality  of  the  best ;  in 
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this  respect  I  think  the  fact  that  I  regard  him  so  highly,  al¬ 
though  he  has  been  my  opponent  in  most  of  my  encounters 
with  him,  speaks  for  itself.  I  know  him  to  be  especially 
gifted  in  the  field  of  legal  theory,  and  his  briefs  denote  a 
great  capacity  for  independent  research. 

“I  have  closely  studied  the  proposed  project  which  is  at¬ 
tached  hereto  and  feel  very  strongly  that  the  proposed 
study  would  make  a  very  valuable  contribution  to  the  field  of 
labor  law.” 

Then  further  below: 

“I  know  that  labor  lawyers  throughout  the  country  would 
greatly  welcome  the  results  of  proposed  studies  in  both  of 
the  suggested  fields,  and  I  know  of  no  one  better  qualified 
than  Mr.  Boudin,  both  from  a  practical  and  a  theoretical 
point  of  view,  to  conduct  such  studies.” 

I  offer  Exhibit  10  in  evidence. 

THE  CHAIRMAN:  Exhibit  10  will  be  received  in  evi¬ 
dence. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  10.) 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  refer  you  again  to  the  letter  of  April 
19, 1955,  addressed  to  you  by  Mr.  Sipes,  and  particularly  to 
the  statement  in  that  letter  which  reads  as  follows : 

“The  file  contains  information  indicating  that  on  Decem¬ 
ber  18, 1950,  at  the  Hotel  Cornish  Arms,  New  York  City,  you 
were  one  of  the  principal  speakers  at  a  forum  of  the  Writ¬ 
ing  and  Publishing  Division,  National  Council  of  the  Arts, 
Sciences  and  Professions,  allegedly  Communist  dominated 
and  controlled  and  cited  in  1949  as  a  Communist  front  or¬ 
ganization  by  the  Special  Committee  on  Un-American  Ac¬ 
tivities.” 

Mr.  Boudin,  were  you  on  December  18,  1950,  one  of  the 
principal  speakers  at  the  forum  referred  tot 

A.  Without  recalling  the  precise  date,  I  should  say  that 
I  did  talk  at  a  forum  at  the  Hotel  Cornish  Arms  in  New 
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York  City,  which  was  under  the  auspices,  I  imagine,  of  the 
National  Council  of  the  Arts,  Sciences  and  Professions, 
Writing  and  Publishing  Division. 

The  subject  matter  of  my  discussion  at  the  forum,  as  I 
indicated  with  respect  to  all  of  my  activities,  was  a  legal 
matter,  some  kind  of  legal  problem,  probably  in  the  field  of 
constitutional  law  and  civil  liberties  that  interested  me,  and 
that  I  had  been  asked  to  talk  on.  I  can’t  recall  it  any  more 
specifically  than  that. 

MR.  SIPES:  Do  you  recall  -who  asked  you,  who  indi¬ 
vidually  asked  you  to  talk? 

THE  WITNESS :  No,  I  do  not  recall  who  individually 
asked  me.  I  do  not  believe  I  was  even  ever  a  member  of 
the  National  Council  of  the  Arts,  Sciences  and  Professions, 
although  I  had  heard  of  the  organization,  of  course,  and 
that  is  one  of  the  reasons  why  I  have  some  vagueness  as  to 
who  asked  me.  Of  course,  in  1949  I  had  by  that  time  been 
writing  a  great  many  articles  and  had  been  very  active  in 
the  field  of  lawr  for  13  years. 

QUESTIONS  BY  MR.  RAND: 

Q.  Were  }rou  in  any  other  way,  so  far  as  you  can  recall, 
affiliated  with  the  National  Council  of  Arts,  Sciences  and 
Professions  ? 

A.  I  do  not  believe  so. 

Q.  Mr.  Boudin,  I  refer  you  to  the  statement  in  the  letter 
of  April  19,  1955,  addressed  to  you  by  Mr.  Sipes,  which 
reads  as  follows : 

“That  you  have  for  a  number  of  years  been  a  member  of, 
held  office  in  and  participated  actively  in  the  affairs  of  the 
National  Lawryers  Guild,  allegedly  Communist  dominated 
and  controlled  and  cited  as  a  Communist-front  organization 
as  early  as  1944  by  the  Special  Committee  on  Un-American 
Activities.” 

Have  you  for  a  number  of  years  been  a  member  of,  held 
office  in  and  actively  participated  in  the  affairs  of  the  Na- 
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tional  Lawyers  Guild  and,  if  so,  can  you  tell  us  a  bit  about 
those  activities. 

A.  Yes,  I  was  connected  with  the  National  Guild  and  I  am 
presently  connected  -with  it.  X  have  not  actually  been  very 
active  except  in  one  connection  that  I  will  indicate  in  a  mo¬ 
ment  in  the  Guild  affairs,  and  then  only  in  more  recent 
years. 

I  ultimately  became  Chairman  of  its  National  Committee 
on  Labor  Law.  It  admitted  a  large  number  of  well-known 
labor  lawyers  in  the  AF  of  L  and  CIO  and  otherwise  as  its 
members,  and  I  was  very  proud  to  have  been  chairman,  par¬ 
ticularly  as  my  predecessors  as  chairmen  of  that  committee 
had  been  Mr.  Louis  B.  Boudin,  who  I  mentioned  before  and 
who  is  a  very  great  labor  lawyer  as  well  as  a  very  great  con¬ 
stitutional  lawyer,  and  as  I  recall  a  Judge  Calvert  Magru- 
der.  Judge  Magruder  is  now  Chief  Judge  of  the  United 
States  Court  of  Appeals  for  the  First  Circuit,  situated  in 
Massachusetts,  and  he  was  an  earlier  chairman  of  this  com¬ 
mittee.  The  members  of  the  Guild  have  included  famous 
lawyers  whose  names  I  need  not  even  indicate  to  this  Board. 

I  have  also  been  in  more  recent  years  a  member  of  the  Ex¬ 
ecutive  Board  of  the  Guild,  the  National  Executive  Board, 
and  while  my  other  work  has  prevented  me  from  being  too 
active  in  that  matter  I  am  very  glad  that  I  was  a  member 
of  the  Guild  and  that  I  am  a  member  of  the  Executive 
Board. 

MR.  SIPES:  You  say  you  are  presently  affiliated  with 
the  Guild.  Is  it  a  New  York  chapter? 

THE  WITNESS:  I  am  a  member  of  the  National  Ex¬ 
ecutive  Board  of  the  National  Lawyers  Guild,  which  prob¬ 
ably  has  fifty  lawyers  on  it. 

MR.  SIPES :  Are  you  also  a  member  of  a  local  chapter 
of  the  Guild? 

THE  WITNESS :  I  would  be  a  member  of  the  New  York 
City  chapter,  which  is  the  largest  chapter  of  the  Guild,  but 
I  have  never  been  active  in  chapter  activities.  My  two  ac- 
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tivities,  I  should  say,  in  the  Guild  have  principally  been 
chairman  of  its  Labor  Law  Committee,  when  I  was  its 
chairman,  and  membership  on  its  Executive  Board. 

MR.  SIPES :  You  are  presently  a  member  of  the  Execu¬ 
tive  Board? 

THE  WITNESS:  Yes. 

MR.  SIPES:  Do  you  hold  any  office  in  the  New  York 
City  chapter? 

THE  WITNESS:  I  have  never  held  any  office  in  the 
Guild. 

MR.  RAND:  Other  than  a  member  of  the  Executive 
Board. 

THE  WITNESS :  I  had  excluded  Executive  Board  mem¬ 
bership  in  the  term  “officership”  when  I  answered  that  ques¬ 
tion. 

MR.  SIPES :  Who  is  presently  chairman  of  the  Lawyers 
Guild? 

THE  WITNESS:  The  President  is  Malcolm  Shaw,  for 
many  years  professor  of  law,  as  he  is  today,  at  the  Uni¬ 
versity  of  Chicago  Lawr  School,  and  the  author  of  one  of  the 
original  articles  on  the  separation  of  powers,  famous  arti¬ 
cles.  I  think  the  Chairman  of  the  Executive  Committee  or  of 
the  Administrative  Committee  is  Professor  Thomas  I. 
Emerson  of  the  Yale  Law  School.  Another  leading  mem¬ 
ber  of  the  Guild  who  may  be  Chairman  of  the  Executive 
Committee — I  don’t  recall — is  Osmond  K.  Fraenkel,  the  at¬ 
torney  connected  with  the  American  Civil  Liberties  Union  in 
New  York,  and  a  very  well-known  civil  liberties  lawyer  and 
constitutional  lawyer. 

MR.  RAND :  Mr.  Chairman,  may  I  ask  that  there  be  in¬ 
troduced  and  received  in  evidence  here  as  Exhibit  11  a  re¬ 
print  from  a  page  of  the  Congressional  Record  which  con¬ 
tains  a  speech  of  the  Honorable  William  Langer  of  North 
Dakota  in  the  Senate  of  the  LTnited  States,  delivered  on 
Wednesday,  September  20,  1950,  and  which  bears  the  title, 
“National  Lawyers  Guild — Legal  Bulwark  of  Democracy.” 
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THE  CHAIRMAN:  It  will  be  received  as  Exhibit  11. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  11.) 

MR.  RAND:  Mr.  Chairman,  I  believe  the  remaining 
statements  in  the  letter  of  April  19,  1955,  relate  to  Commu¬ 
nist  Party  membership  and  Young  Communist  League 
membership  as  charged  or  claimed  by  persons  or  entities 
unknown  to  us,  and  I  think  Mr.  Boudin  has  already  ex¬ 
pressed  adequately  and  rather  fully  with  respect  to  those 
matters. 

THE  CHAIRMAN :  Yes,  sir. 

MR.  RAND:  We  have  nothing  further  to  offer  at  this 
time,  Mr.  Chairman,  but  if  I  may  and  if  it’s  in  order  I  would 
like  to  make  a  few  remarks  in  the  nature  somewhat  of  a 
closing  argument  on  this  appeal. 

I  don’t  like  to  be  too  repetitive  or  too  lengthy,  although  at 
least  one  member  of  its  Board  and  counsel  know  I  have  been 
accused  of  that  in  other  proceedings  of  the  Board,  but  I 
should  merely  like  to  repeat  that  we  believe  under  compul¬ 
sion — not  physical  compulsion  but  under  the  framework  of 
these  regulations  which  we  take  rather  vigorous  and  strenu¬ 
ous  exception,  we  have  been  compelled  here  to  put  in  evi¬ 
dence  through  Mr.  Boudin  with  respect  to  matters  which  in 
our  opinion  are  quite  irrelevant  to  the  sole  issue  before  the 
Secretary  of  State  and  the  Board  sitting  as  one  of  its  rep¬ 
resentatives,  that  issue  being  whether  Mr.  Boudin  is  en¬ 
titled  to  a  passport  from  the  Department  of  State. 

It  is  our  contention,  and  a  contention  which  we  shall  urge 
in  the  courts  if  unfortunately  and  unhappily  the  erroneous 
decision  of  the  Passport  Office  is  affirmed  by  this  Board, 
that  a  person  has  a  constitutional  right  to  travel,  and  that  a 
passport  must  be  issued  to  a  person  who  demonstrates  that 
he  is  a  citizen  of  the  United  States.  There  is  no  question 
here  that  Mr.  Boudin  is  a  citizen,  indeed  a  native  born 
citizen  of  the  United  States. 

It  is  our  further  contention  that  if  the  Passport  Office 
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deemed  Mr.  Boudin’s  travel  in  any  way  to  be  inimical  to  the 
interests  of  the  United  States,  the  Passport  Office  had  a 
duty  and  should  have  assumed  the  burden  of  demonstrat¬ 
ing  by  evidence,  as  we  traditionally  in  the  United  States  and 
in  England  have  known  evidence,  why  in  its  opinion  Mr. 
Boudin’s  travel  to  Europe  at  this  time  might  be  inimical 
to  the  interests  of  the  United  States. 

Now,  I  want  to  say  for  myself  here  that  I  considered  it  a 
privilege  and  an  honor  to  have  been  asked  by  Mr.  Boudin 
to  represent  him  before  this  Board  and  to  have  been  given 
the  opportunity  to  do  so  today.  Mr.  Boudin  is  not  only  a 
brilliant  lawyer  but  a  lawyer  who,  throughout  his  career  at 
the  bar,  in  the  City  of  New’  York  and  elsew’here  in  the  United 
States,  has  permitted  and  has  received  the  highest  respect 
of  other  members  of  the  bar  and  all  of  the  members  of  the 
various  courts  before  whom  Mr.  Boudin  has  presented  his 
cases. 

In  June  of  1954  wrhen  Mr.  Boudin  first  came  to  the  De¬ 
partment  of  State  as  a  suppliant,  as  it  were,  as  an  appli¬ 
cant  for  a  passport  and  asked  that  a  passport  be  issued  to 
him,  the  very  same  questions  w’hich  w’ere  raised  here  today 
in  the  bill  of  particulars  supplied  by  Mr.  Sipes  to  Mr.  Bou¬ 
din  were  discussed  informally,  not  in  any  formal  hearing 
but  informally  with  Mr.  Boudin  and  Mrs.  Shipley  and  rep¬ 
resentatives  of  her  staff.  The  very  same  allegations,  except 
that  they  were  somewhat  different  in  terms  of  time  or  in 
terms  of  organizational  names,  as  to  Communist  Party 
membership  wrere  presented  to  him.  At  no  time  was  Mr. 
Boudin  showrn  any  files,  any  reports;  at  no  time  was  Mr. 
Boudin  confronted  writh  any  person  who  would  take  the 
stand  under  oath,  as  Mr.  Boudin  has,  and  state  when  and 
where,  if  that  was  a  fact,  Mr.  Boudin  had  ever  been  a  mem¬ 
ber  of  the  Communist  Party,  the  Young  Communist  League, 
or  any  other  subordinate  organization  of  the  so-called  Com¬ 
munist  conspiracy. 

Now’,  after  a  good  deal  of  discussion  in  June  1954  with 
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Mrs.  Shipley,  Mr.  Bondin  was  granted  a  passport.  When 
Mr.  Bondin  requested  an  extension  or  a  renewal  of  those 
passport  privileges  in  January  of  1955,  Mrs.  Shipley,  know¬ 
ing  all  the  facts  which  have  been  presented  here,  and  know¬ 
ing  all  the  allegations  with  which  we  have  been  confronted 
here,  initially  expressed  it  was  her  opinion  that  Mr.  Boudin 
was  entitled  to  a  renewal  of  the  passport,  and  directed  that 
such  a  passport  be  granted  to  Mr.  Boudin.  Suddenly,  for 
reasons  which  we  do  not  know,  the  Passport  Office,  and  par¬ 
ticularly  Mrs.  Shipley,  changed  their  minds. 

Now,  what  has  happened  since  June  1954  which  may  have 
inspired  the  change  of  position  adopted  by  the  Passport 
Office  from  which  we  take  this  appeal?  We  have  cast  around, 
Mr.  Boudin  and  I,  for  some  understanding  of  what  may 
have  occurred.  We  have  been  told  there  is  some  new  evi¬ 
dence  in  the  file.  We  have  seen  no  evidence,  let  alone  new 
evidence,  in  the  file. 

The  only  explanation  we  have — and  it’s  an  explanation 
based  solely  on  inference  but  it’s  an  inference  which  I  think 
must  be  a  strong  inference — the  only  explanation  we  have 
for  the  change  of  the  position  on  the  part  of  the  Passport 
Office  is  that  since  June  1954  Mr.  Boudin  has  become  in¬ 
creasingly  active  in  the  representation  of  clients  suing,  ac¬ 
cording  to  the  lawful  processes  afforded  by  the  Government 
of  the  United  States,  for  their  rights  as  against  the  State 
Department. 

Now,  at  the  time  Mr.  Boudin  made  his  application  in 
June  1954,  I  believe  there  was  only  one  suit  filed  in  the 
District  Court  of  the  United  States  in  which  Mr.  Boudin 
appeared  as  counsel,  and  that  suit  was  filed  by  Mr.  Weis- 
man.  Thereafter,  Mr.  Boudin  has  filed,  together  with  co¬ 
counsel,  three  additional  suits :  One  on  behalf  of  Professor 
Otto  Nathan,  who  by  the  way  has  been  denied  a  passport  de¬ 
spite  the  fact,  as  I  note  in  the  press  recently,  that  Mr.  Otto 
Nathan  is  the  executive  designated  by  Professor  Albert 
Einstein  to  act  as  executor  of  his  estate.  Mr.  Boudin,  as  I 
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say,  has  filed  a  suit  on  behalf  of  Mr.  Clark  Foreman  who 
has  been  denied  passport  privileges  despite  the  fact,  as  I 
recall,  that  Mr.  Clark  Foreman  has  held  high  position  in 
the  Government  of  the  United  States,  and  despite  the  fact 
Mr.  Foreman  has  filed  all  the  necessary  affidavits.  Mr. 
Boudin  has  filed,  or  his  co-counsel,  a  third  suit  on  behalf  of 
Mr.  Paul  Robeson.  These  three  additional  suits  have  been 
filed  since  June  1954  in  the  District  Court  of  the  District  of 
Columbia. 

In  addition,  Mr.  Boudin  has  appeared  before  the  Pass¬ 
port  Office  and/or  this  Board  on  behalf  of  other  passport 
applicants  who  have  been  denied  their  passports. 

Now,  the  only  inference  I  can  draw  from  this  is  that  the 
Passport  Office,  since  J une  of  1954,  has  changed  its  position 
and  decided  to  deny  Mr.  Boudin  passport  privileges  to  en¬ 
able  him  to  go  to  Europe  to  consult  with  his  clients  in  an 
effort  to  deprive  those  clients  of  the  services  of  Mr.  Boudin, 
because  probably  by  depriving  those  clients  of  his  services 
the  Secretary  of  State  will  be  spared  the  attacks  against  the 
validity  of  these  regulations  and  the  attacks  against  the 
validity  of  his  action  in  these  passport  matters,  which  at¬ 
tacks  I  say  are  a  system  of  law  entitled  these  persons  to 
make  against  the  Secretary  of  State  or  against  any  other 
officer  or  office  of  the  United  States  Government. 

I  say  that  it  is  a  deprivation  of  not  only  Mr.  Boudin’s 
constitutional  right  to  travel  not  to  accord  him  a  passport 
here,  but  beyond  that  he  is  being  deprived  of  the  right  ac¬ 
corded  him,  and  accorded  not  only  citizens  but  accorded  any 
persons  in  the  United  States  under  the  Fifth  Amendment 
of  the  Constitution,  to  earn  a  living,  the  right  to  carry  on 
one’s  chosen  profession,  the  right  to  carry  on  one’s  chosen 
business. 

Now,  we  say  further  that  the  deprivation  of  a  passport  of 
Mr.  Boudin  here  deprives  citizens  of  the  United  States,  sit¬ 
uated  now  in  foreign  countries,  to  the  right  to  effect  of 
counsel,  particularly  a  citizen  of  the  United  States,  one  Mr. 
Leff,  who  under  the  Sixth  Amendment  is  clearly  entitled  to 
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the  right  to  choose  his  counsel  and  to  have  the  advice  and 
aid  of  counsel  in  his  proceedings  involving  the  Department 
of  Justice. 

I  need  not  dwell  at  any  great  length  on  the  question — 

MR.  SIPES:  Just  for  the  sake  of  clarity,  Mr.  Rand, 
could  I  inquire  in  connection  with  your  legal  argument  here, 
is  it  your  position  that  the  Sixth  Amendment  guarantees 
right  of  particular  counsel? 

MR.  RAND:  It  is  our  position  that  the  Sixth  Amend¬ 
ment  guarantees  the  right  to  effect  of  counsel ;  and  particu¬ 
larly  in  the  case  of  Mr.  Leff,  where  Mr.  Boudin  has  already 
served  as  counsel  in  prior  stages  of  the  proceeding,  Mr. 
Leff  is  entitled,  I  believe,  under  the  Constitution  to  have 
the  counsel  of  his  own  choosing  in  this  matter,  and  the 
counsel  who  has  represented  him  before.  Mr.  Leif,  I  think, 
constitutionally  cannot  be  deprived  of  selecting  his  own 
counsel  to  represent  him  in  any  defense  against  any  indict¬ 
ment  which  may  be  handed  down  against  Mr.  Leff. 

Moreover,  let  may  say  in  response  to  your  question,  Mr. 
Sipes,  that  I  think  when  a  particular  attorney  is  deprived 
of  an  opportunity  to  carry  on  his  profession  he  is  being  de¬ 
prived  of  rights  clearly  guaranteed  to  him  under  the  Fifth 
Amendment  of  the  Constitution. 

Now,  as  I  say,  I  need  not  dwell  at  any  great  length  on  the 
question  of  past  Communist  membership  qua  non  of  Mr. 
Boudin.  We  have  seen  no  evidence  of  past  Communist  mem¬ 
bership.  As  Mr.  Boudin  has  said  again  and  again,  if  some¬ 
one  will  under  oath  state  where  and  when  Mr.  Boudin  did 
certain  things  which  constituted  membership  in  the  Com¬ 
munist  Party  we  are  prepared  to  meet  that  statement  by 
cross  examination  and  by  the  introduction  of  rebuttal  evi¬ 
dence  to  demonstrate  that  that  statement  is  entitled  to  no 
credibility  whatever. 

Now,  I  don’t  have  to  remind  you  gentlemen  that  over  the 
last  year  or  year-and-a-half  we  have  been  plagued  here  in 
the  United  States  with  perjury  prosecutions  or  adminis- 
terial  proceedings  which  might  well  lead  to  perjury  prosecu- 
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tions  on  the  basis  of  the  testimony  under  oath  of  such  peo¬ 
ple  as  one  Paul  Crouch,  Marie  Natvig,  Mr.  Matusow,  and  a 
recent  gentleman  by  the  name  of  Mr.  Brown  who  suddenly 
crops  up  in  New  York  in  tears  and  states  under  oath  that 
he  was  falsifying  for  years  when  he  gave  information  to 
the  FBI.  We  have  been  plagued  by  such  people.  Such 
people  apparently  are  plentiful.  They  engage  in  the  busi¬ 
ness  and  the  occupation  of  giving  false  testimony  for  their 
own  aggrandizement. 

Mr.  Boudin  is  not  an  ordinary  layman,  nor  is  he  indeed 
a  person  in  my  position.  I  have  not  been  an  active  partici¬ 
pant  in  civil  liberties  cases.  I  have  not  written  widely  in  the 
field  of  civil  liberties  and  labor  law.  I  have  not  spoken  in 
forums.  Mr.  Boudin  has.  Mr.  Boudin  has  been  interested 
for  many  years,  perhaps  as  a  heritage  from  his  uncle  who 
was  interested  all  the  way  back,  I  think,  to  the  early  1900’s 
in  this  field  of  civil  liberties.  Mr.  Boudin  has  been  interested 
particularly  in  the  civil  liberties,  an  interest,  by  the  way, 
which  to  my  mind  should  be  encouraged,  because  I  think 
it’s  for  the  benefit  of  the  United  States  that  lawyers  take  a 
more  active  interest  in  the  field  of  civil  liberties  and  civil 
rights.  Mr.  Boudin  has  been  interested  to  such  an  extent 
that  he  has  made  speeches,  that  he  has  written  articles,  al¬ 
ways  in  the  field  of  law  as  it  affects  civil  liberties  and  rights 
of  labor,  that  he  has  attended  meetings  such  as  the  meet¬ 
ing  of  the  National  Council  of  Arts,  Sciences  and  Profes¬ 
sions,  which  makes  him  pretty  much  a  sitting  duck  for  the 
proclivity,  which  I  have  occasion  to  term  before,  the  procliv¬ 
ity  for  creative  recollection  in  which  persons  like  Mr. 
Crouch,  Mr.  Matusow  and  Miss  Natvig  engage  in.  Mr.  Bou¬ 
din,  I  think,  is  well  within  his  rights  in  acceding  to  the  ad¬ 
vice  of  counsel  not  to  put  himself  in  a  position  where  he 
risks  possible  perjury  prosecution,  at  the  tremendous  ex¬ 
pense  that  is  involved  in  defending  one’s  self  in  perjury 
prosecution,  and  the  ultimate,  perhaps,  bankruptcy  of  his 
entire  law  practice  as  a  result  of  such  subjection. 
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The  Internal  Security  Act  of  1950,  as  I  read  it,  assuming 
even  the  constitutionality  of  that  act,  proscribes  the  grant¬ 
ing  of  passports  only  to  persons  who  are  members  of  an 
organization  registered  under  the  act  as  a  Communist  or 
subversive  organization.  Now,  to  date  no  organization  has 
been  registered  under  the  act  as  a  subversive  or  Commu¬ 
nist  organization.  It  might  be  said  the  reason  for  that  is 
because  the  Communist  Party,  whose  registration  has  been 
directed,  is  now  proceeding  in  the  courts  to  test  the  order 
that  they  register  as  a  subversive  organization,  but  that 
test  in  the  courts  is  a  test  which  has  been  accorded  the  or¬ 
ganization  known  as  the  Communist  Party  under  this  very 
Internal  Security  Act.  So  I  say  under  the  Internal  Security 
Act  not  even  a  member  of  the  Communist  Party  may  be  de¬ 
nied  a  passport. 

Thus,  the  regulations  of  the  Secretary  of  State  in  this 
field,  as  we  read  them,  are  without  authority,  have  no  au¬ 
thority  even  in  the  statute,  assuming  that  the  statute  is  a 
constitutional  one. 

As  Mr.  Boudin  has  stated  he  has  assumed  the  risk  here 
under  oath  of  stating  in  written  affidavit  form,  and  of  stat¬ 
ing  again  in  oral  testimony,  that  he  is  not  a  person  within 
that  category,  whatever  that  category  may  be. 

With  such  statement,  in  view  of  the  jeopardy  to  which 
any  broader  statement  may  subject  Mr.  Boudin,  in  view  of 
Mr.  Boudin’s  splendid  record  as  a  member  of  the  bar  and  as 
a  citizen  of  the  community,  in  view  of  the  fact  that  at  no 
time  has  anybody  other  than  this  Passport  Office  questioned 
Mr.  Boudin’s  integrity  and  loyalty  and  trustworthiness  as 
a  person  and  a  citizen  of  the  United  States,  we  strongly 
urge  that  a  passport  be  granted  to  Mr.  Boudin,  and  be 
granted  to  him  promptly. 

Let  me  say,  Mr.  Chairman,  that  we  urge  the  Board  as 
vigorously  as  I  can  put  it,  that  the  Board  reach  some  de¬ 
termination  in  this  matter — we  trust  favorable,  but  whether 
favorable  or  not — not  later  than  June  1.  Mr.  Boudin  has 
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already  been  prejudiced,  and  the  rights  of  his  clients  in 
Europe  have  been  prejudiced,  by  the  denial  of  passport 
privileges.  We  should  like,  if  possible,  to  have  some  word 
from  this  Board,  or  the  Secretary  of  State  after  recommen¬ 
dation  from  the  Board,  not  later  than  June  1st,  because  if 
a  passport  is  denied  to  Mr.  Boudin  we  do  intend  immedi¬ 
ately  to  go  into  the  courts,  to  urge  opposition  in  the  courts, 
and  to  attempt  to  obtain  passport  privileges  for  Mr.  Bou¬ 
din  before  the  summer  months  so  he  can  go  on  over  there 
and  do  his  job  for  his  clients. 

That  is  about  all  I  have  to  say. 

THE  CHAIRMAN :  Thank  you  very  much,  sir.  I  feel 
sure  that  we  can  comply  with  your  June  1  request.  The  Sec¬ 
retary  leaves  the  country  today.  We  don’t  know  how  long 
he  will  be  gone  because  of  the  pending  business  in  Austria, 
but  if  we  complete  our  work  and  he  is  not  back  the  Acting 
Secretary,  of  course,  is  empowered  to  go  ahead  with  this 
matter,  and  I  feel  sure  we  can  meet  your  request  of  June  1st. 

MR.  RAND :  Thank  you,  Mr.  Chairman,  and  thank  you 
for  the  courtesy  extended  to  us,  and  despite  the  fact  that  at 
times  I  may  have  appeared  pugnacious — Mr.  Sipes  knows 
that — it’s  part  of  the  game.  I  do  appreciate  the  courtesy  ex¬ 
tended  to  us  and  the  opportunity  to  present  our  case  here. 

THE  CHAIRMAN:  Thank  you,  sir,  and  the  hearing 
stands  adjourned. 

(Whereupon,  at  1:25  o’clock  p.m.,  the  hearing  was  ad¬ 
journed.) 

[Note:  The  Exhibits  listed  supra,  pp.  57-58,  many  of 
which  have  been  withdrawn  from  the  Record,  are  not  re¬ 
produced  in  this  Joint  Appendix.] 

Filed  November  22,  1955 

MEMORANDUM  OF  OPINION 

This  cause  came  on  to  be  heard  on  plaintiff’s  motion  for 
summary  judgment  and  preliminary  injunction,  and  defend¬ 
ant’s  motion  for  summary  judgment  and  opposition  to  the 
motions  of  plaintiff. 
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Plaintiff  is  a  native-born  citizen  of  the  United  States  and 
a  practicing  attorney.  He  filed  an  application  for  a  passport 
on  April  28, 1954,  to  go  to  Europe,  primarily  to  consult  with 
and  advise  certain  of  his  clients  resident  there.  His  pass¬ 
port  application  was  disapproved,  tentatively,  by  Mrs.  Ruth 
B.  Shipley,  then  Director  of  the  Passport  Office.  Subse¬ 
quently  plaintiff  was  issued  a  limited  passport  for  travel  in 
specified  countries  in  Europe  for  a  period  limited  to  four 
months  after  he  executed  an  affidavit  in  which  he  stated, 
among  other  things,  that  he  was  not  then  a  member  of  the 
Communist  Party.  On  October  20,  1954,  after  his  trip, 
plaintiff  requested  that  the  restrictions  imposed  be  removed 
from  his  passport.  He  was  asked  to  execute  an  affidavit  re¬ 
lating  to  his  past  membership  in  the  Communist  Party. 
This  he  declined  to  do  but  was  informed  that  he  would  be 
issued  a  standard  passport,  nevertheless.  Upon  reconsid¬ 
eration,  the  Department  of  State,  on  February  24,  1955,  in¬ 
formed  plaintiff  that  he  was  not  eligible  for  further  pass¬ 
port  facilities  under  Section  51.135  of  the  Passport  Regula¬ 
tions.1  On  March  24,  1955,  plaintiff  appealed  to  the  Board 

1  §51.135  Limitation  on  Issuance  of  Passports  to  Persons  Supporting 
Communist  Movement.  In  order  to  promote  the  national  interest  by  as¬ 
suring  that  persons  who  support  the  world  Communist  movement  of 
which  the  Communist  Party  is  an  integral  unit  may  not,  through  use  of 
United  States  passports,  further  the  purposes  of  that  movement,  no  pass¬ 
port,  except  one  limited  for  direct  and  immediate  return  to  the  United 
States,  shall  be  issued  to: 

(a)  Persons  who  are  members  of  the  Communist  Party  or  who  have 
recently  terminated  such  membership  under  such  circumstances  as  to 
warrant  the  conclusion — not  otherwise  rebutted  by  the  evidence — that 
they  continue  to  act  in  furtherance  of  the  interests  and  under  the  disci¬ 
pline  of  the  Communist  Party. 

(b)  Persons,  regardless  of  the  formal  state  of  their  affiliation  with 
the  Communist  Party,  who  engage  in  activities  which  support  the  Com¬ 
munist  movement  under  such  circumstances  as  to  warrant  the  conclusion 
— not  otherwise  rebutted  by  the  evidence — that  they  have  engaged  in 
such  activities  as  a  result  of  direction,  domination,  or  control  exercised 
over  them  by  the  Communist  movement. 

(c)  Persons,  regardless  of  the  formal  state  of  their  affiliation  with 
the  Communist  Party,  as  to  whom  there  is  reason  to  believe,  on  the  bal¬ 
ance  of  all  the  evidence,  that  they  are  going  abroad  to  engage  in  activi¬ 
ties  which  will  advance  the  Communist  movement  for  the  purpose,  know¬ 
ingly  and  willfully  of  advancing  that  movement. 


of  Passport  Appeals  of  the  Department  of  State.  A  hearing 
was  held  on  May  6,  1955,  after  which  the  Board  recom¬ 
mended  to  the  Secretary  of  State  that  the  decision  of  the 
Passport  Office  be  affirmed.  This  the  Secretary  did  and  on 
May  27,  1955,  plaintiff  was  so  informed. 

On  August  30, 1955,  plaintiff  instituted  the  present  action 
seeking  a  declaratory  judgment  that  he  is  entitled  to  a 
passport;  that  the  passport  regulations  and  rules  of  the 
Board  of  Passport  Appeals,  under  which  he  was  denied  a 
passport,  are  invalid  and  unconstitutional ;  and  that  injunc¬ 
tive  relief  be  granted  requiring  the  Secretary  to  issue  him 
a  passport. 

On  October  17, 1955,  an  affidavit  of  the  Secretary  of  State 
was  filed  in  this  court  setting  forth  the  reasons  for  his  denial 
of  passport  facilities.  These  reasons  were  based  on  a  re¬ 
view  of  the  Sate  Department’s  files  on  the  plaintiff,  con¬ 
fidential  security  information,  and  testimony  of  the  plaintiff 
before  the  Board  of  Passport  Appeals. 

It  must  now  be  accepted  that  travel  abroad  is  more  than 
a  mere  privilege  accorded  American  citizens.  It  is  a  right, 
an  attribute  of  personal  liberty,  -which  may  not  be  infringed 
upon  or  limited  in  any  way  unless  there  be  full  compliance 
with  the  requirements  of  due  process.  Shachtman  v.  Dulles 
No.  12406  (D.C.  Cir.  June  23,  1955),  Barter  v.  Acheson  106 
F.  Supp.  445  (D.C.  1952),  Williams  v.  Fears  179  U.S.  270, 
274  (1900).  Travel  beyond  the  confines  of  our  sovereign 
borders  requires  the  possession  of  a  passport.  It  is  not  only 
unlawful  for  a  citizen  to  travel  to  Europe  without  a  passport 
but  it  is  virtually  impossible  to  enter  a  European  country 
without  one.  See  8  U.S.C.  1185,  and  Shachtman  v.  Dulles, 
supra.  The  denial  of  a  passport  must  therefore  comply 
with  due  process  requirements.  This  is  especially  true 
where,  as  here,  an  un-warranted  denial  may  constitute  both 
a  deprivation  of  personal  liberty  and  of  property,  for  plain¬ 
tiff  does  receive  legal  fees  from  his  European  clients. 

The  rather  contradictory  shifts  in  position  by  the  Govern- 
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ment  regarding  this  plaintiff  renders  suspect  the  standard 
for  determining  the  right  to  a  passport  under  Section  51.135 
of  the  Passport  Regulations.  Nevertheless,  the  Court  is 


satisfied  that  the  Secretary  of  State  is 
ered 


to  be  granted  or  ffenind  passports  While  Section  51.135 
does  not  appear  to  set  forth  an  unreasonable  classification, 
it  must  be  conceded  that  it  is  sweeping  in  nature  and  does 
permit  exceedingly  wide  discretion  to  the  Department  of 
State  to  deny  passports.  This  being  so,  fair  play  requires 
that  one  have  the  opportunity  to  challenge  the  basis  of,  and 
reasons  for,  a  denial  under  this  Section  directly  and  spe¬ 
cifically.  Yet  Section  51.170,  adopted  by  the  Board  of  Pass¬ 
port  Appeals  on  December  30,  1953,  reads : 


“In  determining  whether  there  is  a  preponderance  of 
evidence  supporting  the  denial  of  a  passport  the  Board 
shall  consider  the  entire  record,  including  the  transcript 
of  the  hearing  and  such  confidential  information  as  it 
may  have  in  its  possession.  The  Board  shall  take  into 
consideration  the  inability  of  the  applicant  to  meet  the 
information  of  which  he  has  not  been  advised,  spe¬ 
cifically  or  in  detail,  or  to  attack  the  credibility  of  con¬ 
fidential  informants.” 


The  Court  must  consider  Sections  51.135  and  51.170  to¬ 
gether.  In  so  doing,  it  becomes  evident  that  the  Passport 
Office  retains  substantially  unrestricted  discretion  to  deny 
passports  under  substantive  classification  51.135.  Facts 
which  they  consider  warrant  a  denial  need  never  appear 
on  record.  Whether,  in  fact,  evidence  exists  to  warrant 
a  denial,  neither  an  applicant  nor  the  courts  can  ever  know. 
The  source,  quality,  or  quantity  of  evidence  which  has 
guided  the  Board  and  been  instrumental  in  its  decision  can 
be  reviewed  by  no  one.  This  cannot  fairly  be  held  to  con¬ 
stitute  reasonable  regulation.  It  must  be  viewed  as  con¬ 
ferring  upon  the  Board  Limitless  authority.  Any  hearing 
provided  an  applicant  becomes  an  empty  gesture.  Consider 
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this  case.  In  explaining  to  plaintiff  why  his  application  had 
been  denied,  the  Director  of  the  Passport  Office,  on  Febru¬ 
ary  24,  1955,  wrote : 

“Evidence  has  been  obtained  that  you  are  a  member 
of  the  Communist  Party,  and  reports  of  your  activities 
in  recent  years  indicate  that  if  your  membership  was 
terminated  it  was  under  such  circumstances  as  warrant 
the  conclusion,  not  otherwise  rebutted  by  the  evidence, 
that  you  continue  to  act  in  the  furtherance  and  under 
the  discipline  of  the  Communist  Party.’7 

Does  this  mean  that  all  the  Passport  Office  need  do  is 
restate  the  wording  §51.135 (a)  to  deny  a  passport?  Such 
conclusion  is  suggesed,  as  evidence  supporting  the  above 
statement  scarcely  appears  in  the  record,  although  it  may 
well  be  found  in  some  secret  file.  Consider  also  the  letter 
to  plaintiff  from  Mr.  John  W.  Sipes,  Counsel  of  the  Board 
of  Passport  Appeals,  dated  April  19,  1955.  It  informed 
plaintiff  what  was  indicated  in  the  confidential  files,  but  not 
what  evidence  was  actually  contained  in  the  files  or  the 
source  of  such  evidence.  To  the  same  effect  is  the  affidavit 
of  John  Foster  Dulles,  the  Secretary  of  State.  His  decision 
to  deny  plaintiff  a  passport  rested,  so  he  stated,  “  *  *  *  on 
a  pattern  of  associations  and  activities  on  the  part  of 
plaintiff  over  an  extended  period  of  time  leading  to  the 
conclusion  that  plaintiff  has  been  and  continues  to  be  a 
supporter  of  the  Communist  movement.  Included  are  as¬ 
sociations  and  activities  disclosed  by  or  inferred  from  the 
Department  of  State  files  concerning  the  plaintiff  as  fol¬ 
lows  *  * 

In  short,  there  can  be  no  dispute  that  confidential  in¬ 
formation  was  employed;  that  files  were  not  revealed;  and 
that  evidence  contained  therein  could  not  be,  and  was  not, 
subjected  to  cross-examination.  See  Transcript  of  Pro¬ 
ceedings,  May  6,  1955  of  Hearing  Panel  of  the  Board  of 
Passport  Appeals,  pages  62-67. 

How  can  an  applicant  refute  charges  which  arise  from 
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sources,  or  are  based  upon  evidence,  which  is  closed  to  him! 
What  good  does  it  do  him  to  be  appraised  that  a  passport 
is  denied  him  due  to  associations  or  activities  disclosed  or 
inferred  from  State  Department  files  even  if  he  is  told  of 
the  associations  and  activities  in  a  general  way?  What  files? 
WTiat  evidence?  WTio  made  the  inferences?  From  what  ma¬ 
terials  were  those  inferences  made? 

To  uphold  §51.170  would  grant  to  the  Government  the 
right  to  deny  passports  in  an  uncontrolled  manner,  with 
virtually  absolute  authority,  at  any  time  and  in  any  way 
it  sees  fit.  The  right  to  a  quasi- judicial  hearing  must  mean 
more  than  the  right  to  permit  an  applicant  to  testify  and 
present  evidence.  It  must  include  the  right  to  know  that 
the  decision  will  be  reached  upon  evidence  of  which  he  is 
aware  and  can  refute  directly.  See  Dulles  v.  Nathan  225 
F.  2d  29,  30-31  (D.C.  Cir.  1955).  It  is  not  enough  that  Sec¬ 
tion  51.170  requires  the  Board  to  take  into  consideration  the 
inability  of  the  applicant  to  meet  the  information  of  which 
he  has  not  been  advised,  or  to  attack  the  credibiliy  of  con¬ 
fidential  informants,  for  whether  the  Board  does  or  does 
not  do  this  no  one  can  ever  know. 

Confidential  information,  is  of  unquestionable  importance 
to  executive  officers  in  performing  their  duty,  but  it  should 
he  confined  for  use  in  obtaining  factual  data  which  may 
itself  be  used  of  record.  When  the  basis  of  action  by  any 
branch  of  the  government  remains  hidden  from  scrutiny 
and  beyond  practical  review,  the  seeds  of  arbitrary  and 
irresponsible  government  are  sown.  More  and  more  the 
courts  have  become  aware  of  the  irreparable  damage  which 
may  be,  has  been,  and  is,  wrought  by  the  secret  informer 
and  faceless  talebearer  whose  identity  and  testimony  re¬ 
mains  locked  in  confidential  files.  See  Burrell  v.  Martin, 
No.  12376  (D.C.  Cir.  November  10,  1955),  and  Parker  v. 
Lester,  No.  14081  (9th  Cir.  October  26,  1955). 

Section  51.170,  when  used  in  conjunction  with  51.135,  does 
not  comport  with  due  process.  The  case  will  be  sent  back 
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to  the  Passport  Office  for  a  hearing  within  twenty  days.  All 
evidence  upon  which  the  Office  may  rely  for  its  decision 
under  Section  51.135  must  appear  on  record  so  that  the 
applicant  may  have  the  opportunity  to  meet  it  and  the  court 
to  review  it. 


November  22,  1955 


/s/  LUTHER  W.  YOUNGDAHL 

Judge 


Filed  November  22,  1955 


ORDER 

This  cause  came  on  to  be  heard  on  plaintiff’s  motion  for 
summary  judgment  and  preliminary  injunction,  and  de¬ 
fendant’s  motion  for  summary  judgment  and  opposition  to 
the  motions  of  plaintiff.  Upon  the  oral  arguments  and 
written  briefs,  and  for  reasons  contained  in  the  Memoran¬ 
dum  Opinion,  it  is  by  the  Court  this  22  day  of  November, 
1955. 


ORDERED  that  plaintiff’s  motion  for  preliminary  in¬ 
junction  to  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED  that  plaintiff’s  motion 
for  summary  judgment  be  and  the  same  is  hereby  denied. 

AND  IT  IS  FURTHER  ORDERED  "tfSTthe  case  be 
sent  back  to  the  Passport  Office  for  a  hearing  under  Section 
51.135,  said  hearing  to  be  held  within  twenty  days  from 
the  date  of  this  order.  The  decision  of  the  Passport  Office^, 
must  be  substantiated  by  evidence  contained  in  the  record.” 

/s/  Luther  W.  Youngdahl 
Judge 


Filed  December  5, 1955 

ORDER 

Upon  consideration  of  defendant’s  oral  motion  and  plain¬ 
tiff’s  oral  objection  thereto  for  a  stay  of  thirty  days  addi- 
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tional  time  for  the  purpose  of  making  further  study  of 
whether  an  appeal  will  be  taken,  it  is  by  the  court  this  5 
day  of  December,  1955 

ORDERED :  that  defendant  be  and  he  hereby  is  given 
a  stay  of  fifteen  additional  days  of  the  order  of  November 
22, 1955,  within  which  to  make  the  determination  of  whether 
an  appeal  will  be  taken  from  the  order  aforesaid. 

/s/  Luther  W.  Youngdahl 
U.  S.  District  Judge 

Filed  December  19, 1955 

ORDER 

This  cause  came  on  to  be  heard  on  defendant’s  motion 
for  a  stay  pending  appeal  of  the  order  entered  in  this 
action  on  November  22,  1955.  Upon  the  oral  arguments, 
it  is  by  the  Court  this  19th  day  of  December,  1955, 

ORDERED  that  defendant’s  motion  be  and  the  same  is 
hereby  granted,  and  it  is 

FURTHER  ORDERED  that  this  Court’s  order  of 
November  22, 1955  be  and  the  same  hereby  is  stayed  pend¬ 
ing  disposition  of  the  appeal  in  this  case. 

/s/  Luther  W.  Youngdahl 

Judge 

Filed  December  19, 1955 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  John  Foster  Dulles,  defendant 
herein,  hereby  appeals  to  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Circuit  from  the  order 
entered  in  this  action  on  November  22,  1955,  ordering 
“that  the  case  be  sent  back  to  the  Passport  Office  for  a  hear- 
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ing,  said  hearing  to  be  held  within  twenty  days  from  the 
date  of  this  order.  The  decision  of  the  Passport  Office 
must  be  substantiated  by  evidence  contained  in  the  record.” 

Filed  December  21,  1955 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Leonard  B.  Boudin,  plaintiff 
herein,  hereby  appeals  to  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  circuit  from  the  Order 
entered  in  this  action  on  November  22,  1955,  denying  plain¬ 
tiff’s  motion.for  summary  judgment. 

f 
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Date 

1955 
Aug.  30 
Aug.  30 

Sept.  22 

Oct.  17 

Oct.  24 
Oct.  24 
Oct.  25 

Oct.  25 

Nov.  22 

Nov.  22 

Nov.  22 

Dec.  5 
Dec.  13 
Dec.  19 
Dec.  19 
Dec.  19 

Dec.  21 
Dec.  21 

1956 
Jan.  4 
Jan.  5 

Jan.  6 

Jan.  6 

Jan.  20 


CIVIL  DOCKET 

United  States  District  Court  for  the 
District  op  Columbia 

Leonard  B.  Boudin  vs.  John  Foster  Dulles 
C.  A.  No.  3850-55 

Proceedings 
Deposit  for  cost  by 

Complaint,  appearance,  Exhibits  (“A”  through  “D”  filed 
Summons,  copies  (1)  and  copies  (1)  of  Complaint  issued  U.  S. 
A tty.  ser.  8-31-55 

Atty.  Gen.  ser.  8-31-55. 
Motion  of  Pltf.  for  Preliminary  Injunction;  Motion  of  Pltf. 
for  summary  judgment;  Affi.  and  Exhibits  1  thru  8;  Affi. 
and  Exhibits  A  thru  E;  P&A’s;  c/s  9-22-55;  M.  C.  9-22-55, 

filed 

Motion  of  deft  for  summary  judgt;  affi.  of  John  Foster  Dulles, 
exhibit  1,  P&A,  c/m  10-17-55;  app.  Leo  A.  Rover,  Oliver 
Gasch,  Frank  H.  Strickler,  and  Joseph  A.  Rafferty,  Jr. 

filed 

Answer  of  deft  to  complt,  c/m  10-21-55  filed 

Calendared  (N) 

Motion  for  summary  judgt.  and  motion  for  preliminary  in¬ 
junction  argued  and  denied.  Rep.  Delehanty  Youngdahl,  J. 
Memorandum  of  pltf  in  support  of  motions  of  pltf  for  sum¬ 
mary  judgt.  and  preliminary  injunction,  c/s  10-25-55  filed 
Memorandum  opinion  on  pltff’s  motions  for  preliminary  in¬ 
junction  and  for  summary  judgment.  Youngdahl,  J. 

Order  denying  both  the  pltff’s  motion  for  preliminary  injunc¬ 
tion  and  for  summary  judgment.  Further  ordered  that  the 
case  be  sent  back  to  the  Passport  Office  for  a  hearing  within 
20  days.  Youngdahl,  J.  (N) 

Supplemental  memorandum  of  pltff  in  support  of  motions  for 
summary  judgment  and  preliminary  injunction,  (c/s  11-8-55) 

filed 

Order  staying  order  of  11-22-55,  for  15  days.  Youngdahl,  J. 

(N) 

Official  Transcript  of  proceedings  of  10-25-55;  (Rep.  D. 
Delehanty)  filed 

Notice  of  Appeal  of  deft,  from  order  11-22-55,  ser.  ac.  12-19-55. 

(notice  mailed)  filed 

Motion  of  deft  for  stay  of  Order  pending  Appeal  ser.  ack 
12-19-55.  filed 

Order  granting  deft’s  motion  for  a  stay  pending  appeal  of  the 
order  entered  in  this  action  on  11-22-55  and  that  it  is  stayed 
until  the  disposition  of  the  Appeal.  Youngdahl,  J.  (N) 
Notice  of  Appeal  of  Pltff.  from  order  11-22-55  (Copy  to  Jos. 

A.  Rafferty,  Jr.  Deposit  of  $5.00  by  Harry  I.  Rand,  filed 

Preliminary  record  on  Appeal  delivered  to  Harry  Rand  for 
transmittal  to  CCA.  Clerk’s  Fee  $1.75  Pd.  filed 

Transcript  of  12-5-55,  pp.  1-4  filed 

Certified  copy,  order  U.S.C.A.  to  transmit  Original  papers. 

filed 

Plaintiff’s  exhibit  #1  (hearing  panel  of  the  Board  of  Passport 
App€&ls) 

Order  that  clerk  transmit  pltf’s  exhibit  #1  to  U.S.C.A.  (N) 

Keech,  J. 

Supplemental  Record  on  Appeal,  delivered  for  U.  S.  filed 
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Attorney  for  Leonard  B.  Boudin, 
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Washington  5,  D.  C. 


Statement  of  Questions  Presented 

A  native-born  citizen  of  the  United  States,  having  been 
granted  a  limited  passport  by  the  Secretary  of  State  in 
June,  1954,  on  his  execution  of  an  affidavit  required  by  the 
Passport  Office  that  he  was  then  not  a  member  of  the  Com¬ 
munist  Party  nor  otherwise  a  person  contemplated  by 
Section  51.135(a)  of  the  Passport  Regulations  nor  going 
abroad  to  engage  in  activities  contemplated  by  Section 
51.135(c)  of  the  Regulations,  was  denied  an  extension  of 
that  passport  because  the  Secretary  concluded  that  he  was 
“a  supporter  of  the  Communist  movement.” 

In  the  opinion  of  appellee,1  the  questions  presented  by 
these  appeals  are: 

1.  Whether  the  right  to  travel  is  protected  by  the  Con¬ 
stitution;  whether  a  passport  is  essential  to  the  exercise 
of  that  right;  and  whether  a  passport  may  he  denied  with¬ 
out  due  process. 

2.  Whether  the  decision  of  the  Secretary  of  State  to 
deny  a  passport  extension,  based,  in  part,  on  secret  in¬ 
formation  dehors  the  record  and  undisclosed  to  the  pass¬ 
port  applicant,  violates  the  constitutional  requirements 
of  procedural  due  process. 

3.  Whether  the  Passport  Regulations,2  purportedly  pur¬ 
suant  to  which  that  decision  of  denial  was  reached,  violate 
the  constitutional  requirements  of  procedural  due  process. 

4.  Whether  such  denial  of  a  passport  extension  violates 
the  constitutional  requirements  of  substantive  due  process. 

1  Plaintiff  below  is  appellee  in  No.  13031  and  appellant  in  No. 
13130.  To  avoid  confusion,  plaintiff  will  be  designated  throughout 
this  brief  as  appellee,  and  defendant  below  as  appellant. 

-  The  term  “Passport  Regulations”,  as  used  in  this  brief,  refers 
to  those  regulations  of  the  Secretary  of  State  codified  as  22  C.  F.  R. 
51.135  to  51.143  and  22  C.  F.  R.  51.151  to  51.170. 


5.  Whether  such  denial  of  a  passport  extension  violates 
the  First  Amendment  to  the  Constitution. 

6a.  Whether  22  U.  S.  C.  211a  confers  on  the  Secretary 
of  State  rule-making  and  discretionary  authority  to  impose 
substantive  tests  for  passport  applicants  other  than  with 
respect  to  citizenship  and  allegiance;  and,  if  so,  whether 
the  statute,  to  that  extent,  constitutes  an  unconstitutional 
delegation  of  legislative  power. 

b.  Whether  the  Passport  Regulations  conflict  with  the 
statutory  test  of  citizenship  or  other  allegiance  and  with 
the  provisions  of  the  Internal  Security  Act  of  1950,  and 
are,  therefore,  invalid. 

c.  Whether  the  Passport  Regulations  are  invalid  because 
not  promulgated  in  conformance  with  Section  4  of  the  Ad¬ 
ministrative  Procedure  Act  (5  U.  S.  C.  1003). 

7.  Whether  denial  of  a  passport  to  an  attorney  retained 
by  a  citizen  resident  abroad  who  is  a  defendant  in  a  Fed¬ 
eral  criminal  proceeding  deprives  that  non-resident  citizen 
of  the  effective  assistance  of  counsel  in  violation  of  the 
Fifth  and  Sixth  Amendments  to  the  Constitution. 

Additional  questions  presented  by  Appeal  No.  13130  are : 

S.  Whether,  in  a  case  where  concededlv  there  is  no  gen¬ 
uine  issue  as  to  any  material  fact  and  the  issues  before  a 
district  court  are  solely  issues  of  law,  the  denial  by  that 
court  of  a  motion  for  summary  judgment  is  appealable  to 
a  court  of  appeals. 

9.  Whether  in  the  circumstances  of  this  case,  the  Dis¬ 
trict  Court  had  the  power  to  enter  and  should  have  entered 
an  order  directing  appellant  to  issue  a  passport  to  appellee, 
and  enjoining  appellant  from  denying  him  a  passport  under 
the  Passport  Regulations. 
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I.  This  is  not  a  case  where  the  Secretary  of  State 
has  refused  to  issue  a  passport  for  failure,  by 
the  applicant,  to  complete  the  necessary  appli¬ 
cation  or  to  disclose  information  relevant  to 
the  application.  This  is  a  case,  rather,  in  which 
the  Secretary,  acting  on  an  application  deemed 
complete,  has  denied  a  passport  on  his  deter¬ 
mination  that  the  applicant  was  a  person  barred 
from  passport  facilities  by  the  substantive  pro¬ 
visions  of  the  Passport  Regulations.  In  any 
event,  appellant  could  not  lawfully  refuse  a 
passport  for  appellee’s  failure  to  state  whether 
or  not  he  had  in  the  past  been  a  member  of  the 
Communist  Party - -  11 

A.  Appellant’s  denial  of  a  passport  to  appel¬ 
lee  was  based  on  his  decision  that  appellee 
was  a  person  barred  from  passport  facili¬ 
ties;  not  on  appellee’s  failure  to  complete 

an  application  - - -  1 1 

B.  Appellant  could  not  lawfully  refuse  to  issue 

a  passport  for  appellee’s  failure  to  state 
whether  or  not  he  had  in  the  past  been  a 
member  of  the  Communist  Party -  14 


11 


PAGE 

C.  The  cases  cited  in  appellant’s  brief  do  not 
support  a  contrary  conclusion -  IT 

II.  The  right  to  travel  is  a  basic  human  right,  pro¬ 
tected  by  the  Constitution.  A  passport  is  neces¬ 
sary  to  the  exercise  of  that  right  and  may  not 
be  denied  without  due  process _  20 

A.  Freedom  of  movement  is  an  attribute  of 
personal  liberty,  serving  important  purposes 

in  a  democratic  society _  20 

B.  The  right  to  travel  is  protected  by  the 

Constitution  _  22 

C.  A  passport  is  essential  to  the  right  of  travel, 

and  its  denial  must  comply  with  due  process 
requirements  _ 23 

III.  Appellant’s  denial  of  the  passport  extension  to 
appellee  violates  the  due  process  requirements 
of  the  Constitution _  25 

A.  Appellant’s  denial  of  a  passport  on  the  basis 
of  secret,  undisclosed  “evidence”  violates 


procedural  due  process _ _  25 

B.  Appellant’s  denial  of  a  passport  is  not  sup¬ 
ported  by  the  evidence _  27 

C.  The  procedures  prescribed  by  the  Passport 

Regulations  and  here  applied  violate  pro¬ 
cedural  due  process  in  other  respects _ _  28 

D.  The  provisions  of  the  Administrative  Pro¬ 


cedure  Act  relating  to  adjudications,  hear¬ 
ings,  and  decisions  are  violated  by  the  Pass¬ 
port  Regulations - - - -  31 

E.  Appellant’s  denial  of  a  passport  to  appellee 
and  the  Passport  Regulations,  on  which  that 
denial  was  purportedly  based,  violate  the 
requirements  of  substantive  due  process _  32 


Ill 


PAGE 

XV.  Appellant’s  denial  of  a  passport  to  appellee 
impairs  his  rights  of  free  speech  and  associa¬ 
tion  in  violation  of  the  First  Amendment  to  the 
Constitution  - — . — . — _ . . . — .  3n 

V.  The  Passport  Regulations  (a)  are  not  author¬ 
ized  by  statute,  (b)  conflict  with  the  will  of 
Congress,  and  (c)  were  invalidlv  promulgated...  38 

A.  The  governing  statute  did  not  empower  the 

Secretary  of  State  to  issue  substantive  regu¬ 
lations  and  if  construed  to  grant  such  au¬ 
thority,  it  involves  an  unconstitutional  dele¬ 
gation  of  legislative  power _  38 

1.  22  U.  S.  C.  211a  authorizes  regulations 

confined  to  prescribing  proof  of  citizen¬ 
ship  and  administrative  details _ _  38 

2.  If  the  1926  Statute  is  interpreted  to  con¬ 

fer  the  power  here  exercised  by  the  Sec¬ 
retary,  it  constitutes  an  invalid  delega¬ 
tion  of  legislative  power _  43 

B.  The  regulations  conflict  with  the  will  of 

Congress  _ _ _ _ _ — - -  4/ 

C.  The  Passport  Regulations  were  promul¬ 

gated  in  violation  of  the  Administrative 
Procedure  Act  _  49 

VI.  Appellant’s  refusal  to  issue  a  passport  to  ap¬ 
pellee  deprives  appellee’s  client,  David  N.  Leff, 
of  the  effective  assistance  of  counsel,  in  viola¬ 
tion  of  the  Fifth  and  Sixth  Amendments  to  the 
Constitution _  51 

VII.  This  Court  has  jurisdiction  of  appellee’s  appeal 
from  the  order  of  the  District  Court,  insofar 
as  it  denied  appellee’s  motion  for  a  preliminary 
injunction  and  for  a  summary  judgment _  52 


IV 


PAGE 

VTII.  The  District  Court  had  the  power  to  enter  and 
should  have  entered  an  order  granting  appellee 
the  declaratory  and  injunctive  relief  requested 
in  the  complaint . -.. . .  53 


Conclusion 
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Jurisdictional  Statement 

Appeal  No.  13130  is  an  appeal  from  the  order  below  (J. 
A.  138)  insofar  as  it  denied  appellee’s  motion  for  a  pre¬ 
liminary  injunction  and  motion  for  a  summary  judgment. 
This  Court’s  jurisdiction  on  that  appeal  rests  on  28  U.  S.  C. 
1291  and  1292. 


*> 


Counterstatement  of  the  Case 

1.  The  proceedings  in  the  State  Department. 

Appellee  is  a  native-born  citizen  of  the  United  States;  ac¬ 
tively  engaged,  since  1936,  in  the  practice  of  the  law ;  and  a 
member  in  good  standing  of  the  bars  of  the  State  of  New 
York,  the  Supreme  Court  of  the  United  States,  this  Court, 
and  other  courts  ( J.  A.  1, 12). 

On  April  28,  1954,  appellee  filed  with  the  Department  of 
State,  an  application  for  a  passport  to  enable  him  to  travel 
to  Europe,  for  pleasure  and  business,  and,  particularly,  to 
consult  with  and  advise  certain  of  his  clients,  then  resident 
abroad  (J.  A.  12-13, 19-22). 

On  May  25, 1954,  Mrs.  Ruth  B.  Shipley,  the  then  Director 
of  the  Passport  Office,  advised  appellee  that  the  State  De¬ 
partment  had  “tentatively”  disapproved  his  application  on 
the  ground  that  the  grant  of  passport  facilities  was  pre¬ 
cluded  by  Section  51.135  of  the  Passport  Regulations,  for 
the  reason  that  “it  has  been  alleged  that  you  are  a  Com¬ 
munist”  (J.  A.  13,  23). 

Subsequently,  on  June  2  and  3,  1954,  appellee  met  with 
Mrs.  Shipley,  and  she,  after  discussion,  agreed  to  issuance 
of  a  limited  passport  if  appellee  would  execute  an  affidavit 
in  accordance  with  the  Passport  Regulations  (J.  A.  13). 
Appellee's  objection  to  that  condition  unavailing,  he  did  ex¬ 
ecute  an  affidavit  in  a  form  on  which  Mrs.  Shipley  and  he 
agreed  and  which  she  regarded  as  satisfactory  and  in 
compliance  with  the  Regulations  (J.  A.  13-14,  46).  That 
affidavit,  executed  by  appellee  on  June  3,  1954,  before  an 
officer  of  the  Passport  Office,  reads,  as  follows  (J.  A. 
24-25) : 

“I  am  not  a  member  of  the  Communist  Party  nor  am 
I  otherwise  a  person  described  in  Regulation  51.135 
subsection  (a).  Tam  not  going  abroad  to  engage  in  ac- 
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tivities  which  will  advance  the  Communist  movement 
inviolation  of  subsection  (c),  but  for  the  purpose  in¬ 
dicated  in  my  correspondence  with  the  Passport  Office.” 

Thereupon,  on  June  3,  1954,  a  passport  issued  to  appel¬ 
lee,  limited  to  four  months  duration  and  for  travel  only  to 
and  in  the  British  Isles,  France,  the  Netherlands,  and  Switz¬ 
erland  (J.  A.  14,  46).  Appellee  thereupon  travelled  to 
Europe  under  the  passport,  and  in  doing  so,  complied  with 
all  pertinent  laws,  rules,  and  regulations  (J.  A.  2, 12, 14). 

On  October  20,  1954,  soon  after  his  return  to  the  United 
States,  appellee  requested  that  his  passport  be  extended  to 
the  standard  two-year  period  of  duration  and  be  amended 
to  eliminate  the  restrictive  geographical  limitations  (J.  A. 
14,  25,  46).  He  was  first  advised  that  a  limited  passport 
similar  to  that  previously  issued  could  be  granted  him,  but 
he  insisted  on  a  passport  in  the  usual  form  ( J.  A.  29).  Sub¬ 
sequently,  by  reason  of  his  urgent  need  to  go  to  Europe  on 
behalf  of  his  clients,  appellee  agreed  to  accept  a  further 
limited  passport,  but  now  he  was  told  it  was  “too  late”  and 
that  no  passport  whatever  would  issue  (J.  A.  30).  After 
discussion  with  Mrs.  Shipley,  however,  on  February  1, 1955, 
she  agreed  to  grant  appellee  the  passport  extension  for  the 
usual  duration  and  without  geographical  limitations,  as  he 
had  initially  requested;  and  she  directed  the  issuance  of 
such  a  standard  passport  to  appellee  (J.  A.  14-15.  26,  46- 
47). 

The  extended  passport,  however,  never  did  issue.  In¬ 
stead,  on  February  24,  1955,  Mrs.  Shipley  advised  him  that 
(J.  A.  26) : 

“  *  *  •  the  Department  subsequently  received  evi¬ 
dence  which  made  it  necessary  to  hold  that  your  case 
falls  within  the  scope  of  Section  51.135  of  the  Passport 
Regulations,  and  that  you  are,  thus,  ineligible  to  obtain 
further  passport  facilities.  In  this  connection,  evi¬ 
dence  has  been  obtained  that  you  were  a  member  of 
the  Communist  Party,  and  reports  of  your  activities 
in  recent  years  indicate  that  if  your  membership  was 


4 


terminated,  it  was  under  such  circumstances  as  to  war¬ 
rant  the  conclusion,  not  otherwise  rebutted  by  the  evi¬ 
dence,  that  you  continue  to  act  in  the  furtherance  and 
under  the  discipline  of  the  Communist  Party.” 

Appellee  was  further  advised  that  he  might  appeal  that  de¬ 
cision  to  the  Board  of  Passport  Appeals  (J.  A.  26-27). 

Appellee  did  file  an  appeal  to  that  Board  ( J.  A.  27-32) ; 
and,  on  May  6,  1955,  a  “hearing”  was  held  before  a  panel 
of  the  Board  (J.  A.  56-132).  After  filing  written  objections 
to  the  validity  of  the  Passport  Regulations  (J.  A.  33-34, 
60-62),  appellee  testified  under  oath  that  the  averments  of 
his  June  3,  1954,  affidavit  (J.  A.  24-25)  had  remained  true 
since  that  date  (J.  A.  63-64).  Appellee  was  then  interro¬ 
gated  concerning  his  past  associations,  writings,  repre¬ 
sentation  of  clients,  and  public  speeches  ( J .  A.  74-125, 
passim).  No  evidence,  testimonial  or  documentary,  -was 
offered  by  any  representative  of  the  Department  of  State. 
During  the  course  of  this  hearing,  the  chairman  of  the 
Board  expressly  stated  that  in  determining  what  recom¬ 
mendation  it  would  make  to  the  Secretary  of  State,  it  would 
consider  and  rely  on  “confidential  reports  of  investigation” 
not  disclosed  to  appellee  (J.  A.  60,  102-103). 

Appellee  was  not  notified  of  the  Board’s  recommendation, 
but,  on  May  27,  1955,  appellant  advised  appellee  that  the 
Board  had  submitted  a  recommendation,  and  that  (J.  A. 
35,  47) : 

“After  a  review  of  the  entire  record  and  on  the  basis 
of  all  the  evidence,  including  that  contained  in  confi- 

1  dential  reports  of  investigation,  the  Secretary  has  dis¬ 
approved  your  request  for  a  passport  on  the  ground 
that  the  granting  of  passport  facilities  to  you  is  pre¬ 
cluded  under  the  provisions  of  Section  51.135  of  the 
Passport  Regulations.” 


;> 

2.  The  proceedings  in  the  District  Court  arid  this  Court. 

The  proceedings  in  the  District  Court,  following  the  filing 
of  appellee’s  complaint  on  August  30,  1955, 3  and  in  this 
Court  on  appeal  have  been  adequately  stated  in  appellant’s 
brief,  at  pages  5-7. 

Statutes  and  Regulations  Involved 

The  pertinent  statutes  and  certain  of  the  pertinent  regu¬ 
lations  are  set  forth  in  appellant’s  brief  (pp.  7-12).  The 
following  sections  of  the  Passport  Regulations,4  omitted  in 
appellant’s  brief,  are  also  pertinent : 

51.157  Petition.  An  applicant  desiring  to  take  an 
appeal  shall,  within  thirty  calendar  days  after  receipt 
of  the  advice  of  adverse  decision  by  the  Passport  Office 
file  with  the  Board  a  written  petition  under  oath  or 
affirmation  which  shall,  in  plain  and  concise  language, 
refute  or  explain  the  reasons  stated  by  the  Passport 
Office  for  its  decision.” 

51.163  Hearings.  The  Passport  file  and  any  other 
pertinent  Government  files  shall  be  considered  as  part 
of  the  evidence  in  each  case  without  testimony  or  other 
formality  as  to  admissibility.  Such  files  may  not  be 
examined  by  the  applicant,  except  the  applicant  may 
examine  his  application  or  any  paper  which  he  has  sub¬ 
mitted  in  connection  with  his  application  or  appeal. 

3  Soon  after  this  Court,  on  June  2,  1955,  had  entered  its  order  in 
Dulles  v.  Nathan,  No.  127  (see  225  F.  2d  29),  appellee's  attorney 
had  requested  appellant  to  reconsider  his  decision  denying  a  passport 
to  appellee.  Appellant  had  agreed  to  accord  such  reconsideration 
‘‘particularly  in  the  light  of  the  decision  in  the  Shachtman  case” 
(J.  A.  40-41).  Despite  appellee’s  efforts  to  secure  a  ruling  on  such 
reconsideration,  however  (see  J.  A.  41-44),  the  last  advice  from 
appellant,  on  August  26,  1955,  had  been  that  “Certain  necessary  in¬ 
quiries  have  not  been  completed,  and  the  Department  is  unable  at 
this  time  to  reverse  its  decision  of  May  27,  1955”  (J.  A.  45). 

4  As  already  noted,  we  use  the  term  “Passport  Regulations”  to 
refer  to  the  regulations  codified  at  22  C.  F.  R.  51.135  to  51.143  and 
51.151  to  51.170. 


The  applicant  may  appear  and  testify  in  his  own  behalf, 
be  represented  by  counsel  subject  to  the  provisions  of 
§  51.161,  present  witnesses  and  offer  other  evidence  in 
his  own  behalf.  The  applicant  and  all  witnesses  may 
be  cross-examined  by  any  member  of  the  Board  or  its 
counsel.  If  any  witness  whom  the  applicant  wishes  to 
call  is  unable  to  appear  personally,  the  Board  may,  in 
its  discretion,  accept  an  affidavit  by  him  or  order  evi¬ 
dence  to  be  taken  by  deposition.  Such  depositions  may 
be  taken  before  any  person  designated  by  the  Board 
and  such  designee  is  hereby  authorized  to  administer 
oaths  or  affirmations  for  the  purpose  of  the  depositions. 
The  Board  shall  conduct  the  hearing  proceedings  in 
such  manner  as  to  protect  from  disclosure  information 
affecting  the  national  security  or  tending  to  disclose  or 
compromise  investigative  sources  or  methods.” 

51.169  Notice  of  decision.  The  Board  shall  com¬ 
municate  the  action  recommended  under  §  51.140  on  all 
cases  appealed  to  it,  to  the  Secretary  of  State.  The 
decision  of  the  Secretary  of  State  shall  be  notified  in 
writing  to  the  applicant.  Such  notice  shall  be  given  the 
applicant  as  promptly  as  possible  after  his  hearing 
before  the  Board.” 

Statement  of  Points  on  Appeal  No.  13130 

The  District  Court  erred  in 

1.  Denying  appellee’s  motions  for  a  preliminary  injunc¬ 
tion  and  for  a  summary  judgment. 

2.  Failing  to  enter  a  judgment  declaring  that  appellee  is 
entitled  to  a  passport:  and  that  the  Passport  Regulations 
are  invalid. 

3.  Failing  to  enjoin  appellant  from  continuing  to  deny 
a  passport  and  to  order  appellant  to  issue  a  passport  to 
appellee. 

4.  Failing  to  grant  appellee  a  preliminary  injunction 
pendente  lite  in  the  respects  noted  in  “3”. 


Summary  of  Argument 


1.  (a)  This  is  not  such  a  case  as  the  Government’s  brief 
assumes :  where  the  Secretary  of  State  has  refused  to  issue 
a  passport  for  an  applicant’s  failure  to  complete  the  neces¬ 
sary  application  or  to  disclose  information  relevant  to  the 
application.  Rather,  here,  the  Secretary,  acting  on  an  ap¬ 
plication  deemed  complete,  has  denied  a  passport  on  his 
determination  that  appellee  is  a  person  to  whom  passport 
facilities  are  barred  by  the  substantive  provisions  of  the 
Passport  Regulations.  Consequently,  this  case  raises  sub¬ 
stantial  statutory  and  constitutional  questions;  and  the  is¬ 
sues  raised  by  appellant’s  brief  are  not  pertinent. 

(b)  Even  if  they  were  pertinent,  however,  the  Gov¬ 
ernment’s  position  is  unsound.  For,  the  Secretary  of  State 
could  not  lawfully  refuse  to  issue  a  passport  for  appellee’s 
failure  to  state  whether  or  not  he  had  in  the  past  been  a 
member  of  the  Communist  Party.  The  Passport  Regula¬ 
tions,  which  bar  passports  to  persons  in  certain  described 
classes,  speak  in  terms  of  present,  not  of  past  activities. 
Appellee’s  affidavit  and  testimony  negate  any  such  present 
activity.  Inquiry  into  his  past  history  is  therefore  irrele¬ 
vant,  constitutes  merely  a  fishing  expedition,  and  has  no 
legitimate  end.  In  substance,  the  Government  would  im¬ 
pose,  as  a  condition  on  the  grant  of  a  passport,  the  execu¬ 
tion  of  an  expurgatory  oath.  Such  a  test  oath,  in  a  case 
like  this  one,  is  unlawful. 

2.  This  Court’s  recent  decision  in  Shachtman  v.  Dulles 
establishes  the  right  to  travel  as  a  natural  and  constitu¬ 
tional  right.  History,  precedent,  and  considerations  at¬ 
tendant  upon  a  democratic  system  support  that  conclusion. 
At  present,  a  passport  is  indispensable  for  travel  abroad. 
Consequently,  a  passport  denial  constitutes  a  deprivation 
of  liberty,  and  it  may  not  be  effected  except  in  accordance 
with  the  requirements  of  substantive  and  procedural 
due  process. 
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3.  Appellant’s  denial  of  a  passport  to  appellee  violates 
the  due  process  requirements  of  the  Constitution. 

(a)  Procedural  due  process  is  violated  because  the  pass¬ 
port  denial  was  based  on  secret,  undisclosed  “evidence”. 
The  invalidity  of  administrative  action  predicated  on  un¬ 
disclosed  “facts”  is  well  established.  Moreover,  the  denial 
here  is  not  supported  by  the  evidence  of  record.  Assum¬ 
ing  the  propriety  of  the  classifications  embodied  in  the  Pass¬ 
port  Regulations,  the  evidence  clearly  demonstrates  that 
appellee  is  not  a  person  within  any  of  the  classes  there 
defined  and  is,  therefore,  on  all  counts,  eligible  for  passport 
facilities.  Furthermore,  the  Passport  Regulations  violate 
procedural  due  process  in  many  other  respects.  And, 
finally,  the  regulations  do  not  comply  with  the  requirements 
of  the  Administrative  Procedure  Act,  applicable  here,  re¬ 
lating  to  adjudications,  hearings,  and  decisions. 

(b)  Substantive  due  process  is  also  violated.  First,  the 
ground  advanced  by  appellant  to  justify  his  denial — that 
appellee  is  “a  supporter  of  the  Communist  movement” — 
does  not  appear  in  the  Passport  Regulations  as  a  standard 
for  passport  denial.  Thus,  even  on  the  ground  stated,  ap¬ 
pellant’s  action  is  indefensible.  Moreover,  the  term  “sup¬ 
porter  of  the  Communist  movement”  is  vague  and  uncer¬ 
tain  and  cannot  supply  a  constitutional  basis  for  adminis¬ 
trative  invasion  of  a  person’s  liberty.  This  vice  of  vague¬ 
ness  and  uncertainty,  in  addition,  taints  all  the  other  sub¬ 
stantive  provisions  of  the  Passport  Regulations. 

4.  Appellant’s  denial  of  a  passport  impairs  appellee’s 
rights  of  free  speech  and  association,  in  violation  of  the 
First  Amendment  to  the  Constitution.  Appellant  acknowl¬ 
edges  that  the  denial  is  based  on  appellee’s  views  and  as¬ 
sociations.  Thus,  it  is  obviously  designed  as  punishment 
for  past  expression  of  such  views  and  past  associations  or 
to  prevent  expression  of  such  opinions  or  such  associations 
in  the  future.  In  either  event,  it  constitutes  an  abridgment 
of  freedom  of  speech  and  assembly  in  violation  of  the  First 
Amendment. 
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5.  (a)  The  Passport  Regulations,  purportedly  pursuant 
to  which  appellant  has  denied  a  passport  to  appellee,  were 
not  authorized  by  the  Congress.  The  statute  relied  on  as 
authority  for  the  regulations,  22  U.  S.  C.  211a,  empowers 
the  President  and  his  delegee,  the  Secretary'  of  State,  to 
promulgate  only  regulations  substantively  as  to  matters 
of  citizenship  and  allegiance,  and  administratively  as  to 
matters  of  routine.  The  history  of  passport  administration 
and  legislation  plainly  demonstrates  that  it  was  such  limited 
discretion  which  Congress  intended  to  vest  in  the  President 
and  the  Secretary  of  State.  The  Passport  Regulations,  how¬ 
ever,  far  exceed  those  limits. 

If  one  were  to  adopt  the  Governments  view:  that  22 
U.  S.  C.  211a  empowers  the  President  and  the  Secretary 
of  State,  as  he  has  here  done,  to  establish  categories  of 
citizens,  who,  for  substantive  reasons,  are  ineligible  for 
passports — there  would  be  considerable  doubt  as  to  the  con¬ 
stitutionality  of  the  statute.  This  because,  since  the  stat¬ 
ute  prescribes  no  standards  whatever  for  the  exercise  of 
such  discretion  by  the  President  or  the  Secretary  of  State, 
it  would,  so  read,  constitute  an  unconstitutional  delegation 
of  legislative  power. 

(b)  The  Passport  Regulations  conflict  with  the  will  of 
Congress.  The  long  standing  Congressional  mandate  that 
“persons  *  *  #  owing  allegiance,  whether  citizens  or  not,’’ 
to  the  United  States  shall  be  entitled  to  passports  has  been 
modified  only  by  the  Internal  Security  Act  of  1950.  This 
latter  Act  provides  that,  if  a  “Communist  organization”  is 
registered  under  the  Act  or  becomes  subject  to  a  final  order 
directing  it  to  register,  it  is  unlawful  for  members  to  apply 
for  or  use  a  passport.  But  no  organization  has  as  yet  reg¬ 
istered  or  been  required  to  register.  And  the  statutory 
proscription  would  in  any  case  apply  only  to  those  who 
continued  to  remain  members  after  registration  or  require¬ 
ment  for  registration.  Thus,  the  Passport  Regulations  are 
inconsistent  with  the  will  of  Congress,  as  explicitly  noted 
in  legislation  with  respect  to  this  very  field. 
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(c)  The  Passport  Regulations  were  promulgated  in  vio¬ 
lation  of  those  provisions  of  the  Administrative  Procedure 
Act  which  relate  to  the  procedure  to  be  followed  in  the 
promulgation  of  administrative  rules  and  regulations.  And 
such  provisions  of  the  Administrative  Procedure  Act  are 
applicable  in  the  passport  field. 

0.  Appellant’s  denial  of  a  passport  deprives  one  of 
appellee’s  clients  of  the  effective  assistance  of  counsel  which 
the  Fifth  and  Sixth  Amendments  to  the  Constitution  guar¬ 
antee  to  him.  That  client,  David  N.  Leff,  is  a  defendant 
in  a  criminal  proceeding  pending  in  a  Federal  court.  Ap¬ 
pellee  represents  him  as  counsel.  As  a  direct  result  of  the 
denial  of  a  passport  to  appellee,  he  has  been  prevented 
from  going  abroad  to  consult  with  and  advise  Mr.  Leff. 

7.  This  Court  has  jurisdiction  of  appellee’s  appeal  from 
the  order  below,  insofar  as  that  order  denied  motions  for 
a  preliminary  injunction  and  for  a  summary  judgment. 
That  the  appeal  lies  from  denial  of  the  interlocutory  injunc¬ 
tion  is  clear.  That  the  appeal  also  lies  from  denial  of  the 
motion  for  summary  judgment  seems  equally  clear  in  view 
of  the  concession  of  the  parties  and  the  recognition  by  the 
court  below  that  this  case  presented  no  genuine  issue  as 
to  any  material  fact  and  the  further  fact  that  it  was  de¬ 
cided  as  a  matter  of  law. 

8.  The  District  Court  had  the  power  to  enter  and  should 
have  entered  an  order  granting  appellee  the  declaratory 
and  injunctive  relief  requested.  The  courts,  of  course,  have 
the  power,  by  injunction,  to  restrain  unlawful  action  by 
executive  officers  of  the  Government.  That  authority  is 
available  likewise  with  respect  to  the  Secretary  of  State  in 
his  administration  of  the  passport  functions.  Since  denial 
of  a  passport  to  appellee  was  an  unconstitutional  depriva¬ 
tion  of  his  rights  and  since  the  Passport  Regulations  are 
invalid,  appellee  is  entitled  to  a  judicial  declaration  to  that 
effect  and  to  an  injunction  restraining  appellant  from  con¬ 
tinued  impairment  of  his  rights. 
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ARGUMENT 

I 

This  is  not  a  case  where  the  Secretary  of  State  has  re¬ 
fused  to  issue  a  passport  for  failure,  by  the  applicant, 
to  complete  the  necessary  application  or  to  disclose  in¬ 
formation  relevant  to  the  application.  This  is  a  case, 
rather,  in  which  the  Secretary,  acting  on  an  application 
deemed  complete,  has  denied  a  passport  on  his  de¬ 
termination  that  the  applicant  was  a  person  barred  from 
passport  facilities  by  the  substantive  provisions  of  the 
Passport  Regulations.  In  any  event,  appellant  could  not 
lawfully  refuse  a  passport  for  appellee’s  failure  to  state 
whether  or  not  he  had  in  the  past  been  a  member  of  the 
Communist  Party. 

A.  Appellant's  denial  of  a  passport  to  appellee  was  based  on 
his  decision  that  appellee  was  a  person  barred  from  pass¬ 
port  facilities;  not  on  appellee’s  failure  to  complete  an 
application. 

The  Government’s  brief  endeavors  to  recast  this  contro¬ 
versy  in  a  new  mold  and  thus  to  escape  joining  issue  with 
the  substantial  statutory  and  constitutional  questions  it 
poses.  This  Procrustean  effort  is  an  interesting  exercise 
in  legal  legerdemain,  but  it  just  does  not  square  with  the 
facts. 

Appellant  here  did  not  refuse  to  extend  appellee’s  pass¬ 
port,  as  Government  counsel  would  now  have  us  believe,  be¬ 
cause  appellee  had  failed  to  complete  his  application  or  to 
supply  information  relevant  thereto.  Appellant  denied  the 
passport  extension  requested  because  he  concluded  that  ap¬ 
pellee  was  a  person  within  Section  51.135  of  the  Regulations 
and,  for  that  reason,  ineligible  for  a  passport.  That  con¬ 
clusion  is  in  issue  here:  not  a  refusal  to  act  inspired  by  a 
defective  application. 
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Let  us  examine  the  record : 

On  May  25,  1954,  appellant’s  subordinate,  the  Director  of 
the  Passport  Office,  advised  that  appellee’s  application  had 
been  “tentatively”  disapproved  on  the  ground  that  its  grant 
“is  precluded  under  the  provisions  of  Section  51.135”  of 
the  Regulations,  because  “it  has  been  alleged  that  you  are 
a  Communist”  (J.  A.  23). 

On  June  3,  1954,  when  a  limited  passport  issued  to  ap¬ 
pellee,  the  same  official  insisted  that,  as  a  condition  to  its 
issuance,  appellee  execute  an  affidavit  that  he  was  not  a 
person  described  in  Section  51.135(a)  or  one  going  abroad 
for  purposes  in  violation  of  Section  51.135(c)  (J.  A.  13- 
14,  25). 

On  February  24,  1955,  appellee’s  application  for  passport 
extension  was  denied  because  the  State  Department  held 
that  his  case  came  “within  the  scope  of  Section  51.135  of 
the  Passport  Regulations,”  reference  then  being  made  to 
“evidence”  that  he  was  a  member  of  the  Communist  Party, 
and,  if  his  membership  had  terminated,  that  it  was  under 
such  circumstances  as  to  warrant  the  conclusion  that  he 
continued  to  act  “in  the  furtherance  and  under  the  disci¬ 
pline  of  the  Communist  Party”  (J.  A.  26).  Simultaneously, 
appellee  was  advised  that  he  might  appeal  that  " decision ” 
to  the  Board  of  Passport  Appeals  (J.  A.  26-27:  emphasis 
supplied). 

On  the  “hearing”  before  that  Board,  its  chairman  at  no 
time  suggested  that  appellee’s  application  had  been  incom¬ 
plete  or  otherwise  defective;  to  the  contrary,  he  opened  the 
“hearing”  by  referring  to  the  ruling  of  the  Passport  Office 
under  Section  51.135  of  the  Regulations  and  stating  that 
the  purpose  of  the  “hearing”  was  to  permit  appellee  to  pre¬ 
sent  information  relevant  to  a  “final  decision”  (J.  A.  59-60). 

On  May  27,  1955,  appellant  advised  that  after  “a  review 
of  the  entire  record”,  he  had  disapproved  appellee’s  request 
for  a  passport  on  the  ground,  not  that  his  application  was 


defective,  but  rather  that  a  granting  of  passport  was  pre¬ 
cluded  “under  the  provisions  of  Section  51.135”  of  the  Reg¬ 
ulations  (J.  A.  35). 

On  August  26, 1955,  appellant  advised  that,  notwithstand¬ 
ing  reconsideration,  the  State  Department  was  “unable 
*  *  *  to  reverse  its  d-ecision  of  May  27,  1955”  (J.  A.  45: 
emphasis  supplied). 

Finally,  in  his  affidavit  of  October  14,  1955,  filed  below 
(J.  A.  46-49),  appellant  again  speaks  of  his  action  as  a 
"decision”  to  deny  a  passport,  based  on  a  “ decision ”  of  the 
Board  of  Passport  Appeals  that  such  denial  was  required 
“under  the  provisions  of  Section  51.135”;  and  appellant 
seeks  to  justify  his  “ decision”  by  his  “ conclusion”  that  ap¬ 
pellee  “has  been  and  continues  to  be  a  supporter  of  the  Com¬ 
munist  movement”  (J.  A.  47,  49:  emphasis  supplied), 

Thus,  not  on  a  single  occasion  during  the  long  adminis¬ 
trative  history’  of  this  case,  did  appellant  or  any  of  his  sub¬ 
ordinates  suggest  that  appellee’s  application  was  incom¬ 
plete  for  failure  to  furnish  necessary  information.  Instead, 
at  every  point,  they  regarded  the  application  as  complete, 
so  processed  it,  and  made  their  determinations  not  on  pro¬ 
cedural,  but  rather  on  substantive  grounds.5 

This,  then,  is  obviously  not  the  case  Government  counsel 
would  make  it.  Here,  an  application  having  been  completed 
and  duly  filed,  the  Secretary  of  State  has  denied  a  passport 
on  substantive  grounds.  There  is,  therefore,  unavoidably 
presented,  the  issue  of  the  legality  of  that  decision,  tested 
against  pertinent  statutory  and  constitutional  provisions. 
That  issue  was  decided  by  the  court  below.  And  there  is  no 

5  The  reference  in  appellant’s  affidavit  to  appellee’s  refusal  to  say 
whether  or  not  he  had  been  a  member  of  the  Communist  Party  prior 
to  June  3,  1954  (J.  A.  49),  which  Government  counsel  underscore 
and  would  elevate  to  prime  significance  (appellant’s  brief,  p.  6),  was 
plainly  not  deemed  in  any  sense  the  determinant  for  the  decision  of 
denial,  but,  rather,  only  one  of  the  items  of  “information”  from  which 
appellant  inferred  and  concluded  that  appellee  “was  still  a  supporter 
of  the  Communist  movement”. 
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doubt  that  its  ruling  is  eminently  correct.  We  have  noted 
an  appeal  from  the  District  Court’s  order  not  because  we 
quarrel  with  its  ruling,  but  only  because  the  relief  it  granted 
to  appellee  was  less  than  he  was  entitled  to. 

We  do  not  for  a  moment,  however,  concede  that  even  if 
this  were  such  a  case  as  the  Government's  brief  paints, 
appellant’s  determination  could  be  justified.  To  the  con¬ 
trary,  it  is  our  view  that  appellant  may  not  deny  a  passport 
even  on  the  grounds  advanced  by  Government  counsel.  Be¬ 
cause  that  issue  is  raised  in  appellant’s  brief,  even  though 
it  is  not  an  issue  in  our  case,  we  consider  it  before  passing 
to  the  substantial  issues  which  our  case  poses. 

B.  Appellant  could  not  lawfully  refuse  to  issue  a  passport 
for  appellee’s  failure  to  state  whether  or  not  he  had  in 
the  past  been  a  member  of  the  Communist  Party. 

Appellant’s  argument  is  posited  on  the  provisions  of  22 
U.  S.  C.  213,  which  require  the  submission  by  every  pass¬ 
port  applicant  of  a  sworn  application  which  “shall  contain 
a  true  recital  of  each  and  every  matter  of  fact  which  may  be 
required  by  law  or  by  any  rules  authorized  by  law  to  be 
stated  as  a  prerequisite  to  the  issuance  of  any  such  pass¬ 
port”;  and  on  the  assumption  that  Section  51.142  of  the 
Passport  Regulations,  providing  for  sworn  statements 
“with  respect  to  present  or  past  membership  in  the  Com¬ 
munist  Party,”  prescribes  such  “rules  authorized  by  law.” 

As  we  shall  show  {infra,  Point  V),  however,  Section 
51.142  was  not  authorized  by  law.  The  governing  enabling 
statute,  22  IT.  S.  C.  211a,  did  not  in  fact  authorize  the  pro¬ 
mulgation  of  such  rules ;  and,  construction  of  the  statute  to 
permit  such  regulation  by  the  Secretary’  of  State  would  ren¬ 
der  the  statute  invalid  as  an  unconstitutional  delegation  of 
the  legislative  power. 

Moreover,  the  denial  of  a  passport  for  failure  to  fur¬ 
nish  information  as  to  Communist  Party  membership  vel 
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non,  particularly  in  the  circumstances  of  this  case,  consti¬ 
tutes  an  unconstitutional  deprivation  of  liberty  and 
property.0 

Appellee  here  made  and  filed  an  affidavit,  on  June  3, 1954, 
averring:  (1)  That  he  was  not  then  “a  member  of  the 
Communist  Party  nor  *  *  *  otherwise  a  person”  within  Sec¬ 
tion  51.135(a)  of  the  Passport  Regulations;  and  (2)  that 
he  was  “not  going  abroad  to  engage  in  activities  which  will 
advance  the  Communist  movement  in  violation  of  subsection 
(c)”  (J.  A.  24-25).  On  May  6,  1955,  appellee  reaffirmed 
these  averments  and  testified  that  they  had  continued  to  be 
and  were  true  as  of  that  later  date  ( J.  A.  63-64).  Nothing 
in  the  record  contradicts  appellee’s  sworn  statements. 

How,  then,  can  the  disclosure  of  the  facts  of  past  mem¬ 
bership  or  non-membership  in  the  Communist  Party  be 
pertinent  to  consideration  of  the  application  for  passport 
extension?  Section  51.135  of  the  Passport  Regulations  (and 
we  assume  the  validity  of  the  section  for  the  moment)  would 
bar  passports  to  persons  “who  are  members  of  the  Commu¬ 
nist  Party  or  who  have  recently  terminated  such  member¬ 
ship  *  *  *  to  persons  “who  engage  in  activities  which 
support  the  Communist  movement  *  *  *  as  a  result  of  di¬ 
rection,  domination,  or  control  exercised  over  them  by  the 
Communist  movement”;  to  persons  wffio  i(are  going  abroad 
to  engage  in  activities  which  will  advance  the  Communist 
movement  for  the  purpose,  knowingly  and  wilfully  of  ad¬ 
vancing  that  movement”  (emphasis  supplied).  The  regu¬ 
lation  speaks  in  terms  of  present,  not  past  activity.  And 
appellee’s  affidavit  and  testimony,  unchallenged  and  undis¬ 
puted,  negates  any  such  present  activity. 

The  inquiry  into  the  past  history  of  appellee  which  ap¬ 
pellant  would  compel  is,  therefore,  nothing  more  than  “what 

°As  this  Court  has  held  ( Shachtman  v.  Dulles,  225  F.  2d  938). 
and  as  we  demonstrate  below  (infra,  Point  II),  the  right  to  travel 
abroad  is  an  attribute  of  personal  liberty  protected  by  the  Constitu¬ 
tion  from  governmental  invasion. 
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Mr.  Justice  Holmes  characterized  as  ‘a  fishing  expedition 
*  *  *  for  the  chance  that  something  discreditable  might 
turn  up’  ( Ellis  v.  Interstate  Commerce  Commission ,  237 
IT.  S.  434,  445) — an  undertaking  which  uniformly  has  met 
with  judicial  condemnation.”  Jones  v.  Securities  and  Ex¬ 
change  Commission,  298  IT.  S.  1,  26,  and  cases  cited. 

Beyond  this,  and  more  basically,  the  ‘‘official  inquisition” 
which  appellant  would  impose  as  a  condition  to  the  grant  of 
passports  to  appellee  and  other  applicants  is  not  for  a 
“legitimate”  end.  Jones  v.  Securities  and  Exchange  Com¬ 
mission,  supra,  at  25-26. 

As  we  hereafter  demonstrate  (infra,  Point  IV),  the  de¬ 
nial  of  a  passport  because  of  associations  and  expressions 
of  belief,  lawful  in  themselves,  is  an  invasion  of  liberty  and 
property  in  violation  of  the  First  Amendment.  Moreover, 
insofar  as  such  denial  is  based  on  past  conduct,  it  consti¬ 
tutes  an  ex  post  facto  punishment  prohibited  by  the  Con¬ 
stitution.  See  Cummings  v.  Missouri,  4  Wall.  (71  U.  S.) 
277,  and  especially  at  320-322:  Ex  Parte  Garland,  4  Wall. 
(71  IT.  S.)  333. 

In  substance,  the  affidavit  prescribed  by  Section  51.142 
of  the  Passport  Regulations  makes  the  exercise  of  a  citi¬ 
zen’s  right  to  travel  dependent  on  his  execution  of  an  ex- 
purgatory  oath.  Indeed,  according  to  appellant’s  brief,  the 
very  exercise  of  appellant’s  quasi-judicial  functions  is  like¬ 
wise  conditioned  on  such  an  oath.  But  Cummings  v.  Mis¬ 
souri  and  Ex  Parte  Garland,  supra,  held  such  test  oaths 
invalid  as  conditions  on  one’s  right  to  carry  on  his  vocation. 
And  a  test  oath  has  been  expressly  invalidated  as  a  con¬ 
dition  to  judicial  relief.  Pierce  v.  Carskadon,  83  IT.  S.  234. 
At  most,  such  oaths  have  been  sustained  only  in  the  limited 
areas  of  public  office  or  employment  ( e.g .,  Garner  v.  Board 
of  Public  Works,  341  U.  S.  716,  and  Gerende  v.  Board  of 
Supervisors,  341  U.  S.  56)  or  where  the  complex  functions 
of  the  National  Labor  Relations  Board  have  been  invoked. 
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( American  Communications  Association  v.  Douds,  339  U.  S. 
382). 

The  requirements  for  government  employment  are  not 
applicable  to  passport  applicants.  Edgerton,  C.  J.,  con¬ 
curring  in  Shachtman  v.  Dulles,  225  F.  2d  938,  944.  And 
there  is  a  vast  difference  between  the  “facilities  for  a  bet¬ 
ter  life”  which  the  Government  may  grant  or  refrain  from 
granting  (Frankfurter,  J.,  in  American  Communications 
Association  v.  Douds,  supra,  339  U.  S.  at  417),  and  the  in¬ 
herent  right  to  travel  which  the  Government  here  is  pre¬ 
suming  to  abridge.  Moreover,  in  no  case  where  an  oath 
has  been  upheld  lias  it  been  exacted,  as  here,  on  a  selective 
basis,  rather  than  from  all  members  of  a  specified  class. 
And,  unlike  Douds,  where,  as  the  Court  noted  (339  U.  S.  at 
402),  a  non-signing  union  officer  might  continue  his  vocation 
with  no  criminal  consequences,  appellee’s  travel  without  a 
passport  would  subject  him  to  penal  sanctions.  Finally, 
Pierce  v.  Carskadon,  supra ,  clearly  requires  that  an  admin¬ 
istrative  proceeding  and  determination  with  respect  to  the 
constitutional  right  to  travel  shall  not  be  made  conditional 
on  the  tendering  of  an  expurgatorv  oath.7 

C.  The  cases  cited  in  appellant's  brief  do  not  support  a  con¬ 
trary  conclusion. 

The  decisions  on  which  the  Government  relies  are  not  onlv 

• 

quite  remote  from  the  issues  in  this  case;  they  afford  no 
basis  whatever  for  the  contentions  advanced  by  appellant. 

Thus,  Cohen  v.  Thompson,  101  N.  J.  L.  503,  129  A.  700, 
and  Cloverleaf  Trailer  Sales  Co.  v.  Borough  of  Pleasant 
Hills,  366  Pa.  116,  76  A.  2d  872,  involving  the  common  exer¬ 
cise  by  states  and  municipalities  of  their  police  power  to 
protect  the  health  of  their  inhabitants,  hold  merely  that 
permits — in  the  one  case  for  operation  of  a  restaurant,  in 

7  In  addition,  the  Passport  Regulations  are  silent  on  the  matter  of 
scienter,  a  requirement  held  essential  to  the  validity  of  an  expurga¬ 
torv  oath.  IVieman  v.  Updegraff.  344  U.  S.  183.  191. 
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the  other  for  operation  of  a  trailer  camp — may  be  condi¬ 
tioned  on  a  showing  that  appropriate  facilities  have  been 
supplied  for  plumbing,  drainage,  etc.  This  is  plainly  quite 
a  different  matter  from  compelling  a  person,  admittedly 
a  citizen,  to  disclose  past  political  associations  as  a  condi¬ 
tion  to  the  present  exercise  of  his  constitutional  right  to 
travel. 

i 

Nor  does  Brooks  v.  Laws,  92  App.  D.  C.  367,  208  F.  2d 
18,  on  which  appellant  so  strongly  relies,  afford  authority 
for  the  denial  of  a  hearing  to  a  passport  applicant,  as  ap¬ 
pellant  urges.  Brooks’  application  for  admission  to  the 
bar  itself  disclosed  that  he  lacked  the  requisite  legal  ex¬ 
perience  required  for  admission  and  thus  that  he  was,  on 
his  own  showing,  ineligible  for  admission.  Nevertheless, 
it  was  not  alone  on  that  score  that  the  Court  denied  Brooks 
the  hearing  he  requested.  Brooks  had  failed  to  request 
one,  and,  in  any  event,  had  had  a  full  hearing  before  the 
Committee  on  Admissions  and  Grievances.  92  App.  D.  C. 
at  378.  Had  Brooks’  application  prima  facie  brought  him 
within  the  class  of  eligibles,  there  is  no  question  that  he 
would  have  been  entitled  to  a  “fair  investigation,  with  such 
a  notice,  hearing  and  opportunity  to  answer  *  *  *  as  would 
constitute  due  process.”  Goldsmith  v.  Board  of  Tax  Ap¬ 
peals ,  270  I".  S.  117,  123.8  Tn  the  present  case,  appellee, 
by  proof  of  his  citizenship,  established  at  least  his  prima-  < 

facie  eligibility  for  a  passport.  A  passport  consequently 
could  not  be  constitutionally  denied  to  him  without,  at  the 
minimum,  a  due  process  hearing  and  determination. 

Spears  v.  State  Bar  of  California,  211  Cal.  1S3,  294  P. 

697,  and  Rosencranz  v.  Tidrington,  193  Ind.  472,  141  N.  E. 

58,  hold  merely  that  where  “good  moral  character”  is  a 
condition  to  admission  to  the  bar,  a  prima  facie  showing  to 
that  end  must  be  made  by  the  applicant.  In  neither  case 
was  a  refusal  to  make  such  a  showing  at  issue;  rather,  in 

8  Note,  also,  the  opinion  of  Edgerton,  J.,  concurring,  92  App.  D.  C. 
at  381,  that  applicants  for  admission  may  not  be  rejected  on  the 
basis  of  secret,  undisclosed  evidence. 
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each  case,  a  hearing  had  been  afforded,  and  admission  de¬ 
nied  because  of  conflicting  evidence  on  the  question  of 
character. 

In  Great  Western  Broadcasting  Ass’n  v.  F.  C.  C.,  68 
App.  D.  C.  119,  94  F.  2d  244,  the  applicant’s  failure  to  fur¬ 
nish  all  the  information  called  for  by  the  Commission,  which 
the  Commission  advanced  as  a  ground  for  its  denial  of  the 
applications,  was  not  even  considered  by  this  Court.  In¬ 
stead,  notwithstanding  such  alleged  failure,  an  administra¬ 
tive  hearing  had  been  held,  and  the  Court  carefully  re¬ 
viewed  the  administrative  record  and  concluded  that  the 
Commission’s  findings — particularly  as  to  lack  of  adequate 
financial  qualifications — were  supported  by  the  evidence. 

Middlesboro  Liquor  &  Wine  Co.  v.  Berkshire ,  77  App. 
D.  C.  88,  133  F.  2d  39,  is  to  the  same  effect.  There,  the 
Court  upheld  the  administrative  annulment  of  a  liquor 
permit  on  the  ground  that  it  had  been  procured  by  fraud, 
concealment,  and  misrepresentation  of  material  facts;  not 
at  all  on  the  ground  of  a  failure  to  make  a  prima  facie 
showing  of  eligibility. 

Discussion  of  the  other  cases  cited  is  unnecessary.  It 
is  sufficient  to  note  that  none  of  the  decisions  relied  on  even 
suggests  that  once  a  citizen  has  affirmatively  established 
his  prima  facie  eligibility  for  a  license  or  a  certificate  evi¬ 
dencing  rights  granted  by  law  or  privileges  extended  by 
the  Government,  he  is  then  required  as  well  to  undertake 
the  burden  of  proving  the  negative  proposition  that  he 
does  not  come  within  exceptions  which  may  have  been  pro¬ 
vided  to  the  general  class  of  eligibles.  It  is  just  that  prop¬ 
osition  which  appellant  is  here  advancing.  There  is  no 
question  that,  by  statute,  citizens  are  entitled  to  passports. 
By  regulation,  however,  the  Secretary  has  established  ex¬ 
ceptions  to  this  general  class  of  eligibles.  He  does  not  re¬ 
quire  that  all  applicants  demonstrate  the  inapplicability 
of  these  exceptions  to  their  cases.  Rather,  he  claims  the 
power  to  select  any  one  applicant,  at  his  whim  and  caprice. 
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and  to  impose  on  that  applicant  alone,  without  more,  the 
onus,  by  affidavit,  of  proving  himself  outside  the  excep¬ 
tional  classes.  Failing  which,  says  the  Secretary,  he  need 
not  even  process  the  application.  Thereby,  he  would  “sub¬ 
vert  the  presumptions  of  innocence,  and  alter  the  rules  of’ 
evidence,  which  heretofore  *  #  *  have  been  supposed  to  be 
fundamental  and  unchangeable  *  *  *  [He  would]  assume 
that  the  *  *  *  [applicant  is]  guilty;  *  *  *  call  upon  #  *  * 
[him]  to  establish  *  *  *  [his]  innocence;  and  *  *  *  declare 
that  such  innocence  can  be  shown  only  in  one  way — by  an 
inquisition  *  *  *  into  the  conscience  of  the  #  *  *  [applicant].” 
Cummings  v.  Missouri,  supra,  4  Wall,  at  328. 


We  now  address  ourselves  to  the  issue  which  the  present 
case  truly  presents:  the  validity  of  a  decision  by  the 
Secretary  of  State  to  deny  a  passport  extension  to  appellee 
for  substantive  reasons  purportedly  embraced  within  the 
framework  of  Section  51.135  of  the  Passport  Regulations. 


II 

The  right  to  travel  is  a  basic  human  right,  protected 
by  the  Constitution.  A  passport  is  necessary  to  the  ex¬ 
ercise  of  that  right  and  may  not  be  denied  without  due 
process. 

A.  Freedom  of  movement  is  an  attribute  of  personal  liberty, 
serving  important  purposes  in  a  democratic  society. 

In  Shachtman  v.  Dulles, _ App.  D.  C . ~,  225  Fed.  2d 

938,  941,  this  Court  held: 

The  rjg]lt  travel,  to  go  from  place  to  place 
as  the  means  of  transportation  permit,  is  a  natural 
right  subject  to  the  rights  of  others  and  to  reasonable 
regulation  under  law.  A  restraint  imposed  by  the  Gov¬ 
ernment  of  the  United  States  upon  this  liberty,  there¬ 
fore,  must  conform  with  the  provision  of  the  Fifth 
Amendment  that  ‘no  person  shall  be  *  *  #  deprived  of 
*  #  #  liberty  *  *  *  without  due  process  of  law’’.” 
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Concurring,  Chief  Judge  Edgerton  added  that  “freedom  to 
leave  a  country  or  a  hemisphere  is  as  much  a  part  of  liberty 
as  freedom  to  leave  a  State.”  225  F.  2d  at  944.  The  Court 
thus  affirmed  the  right  to  travel  as  a  basic  human  right,  en¬ 
titled  to  full  due  process  protection. 

The  right  to  travel  is  deeply  rooted  in  Anglo-Saxon  law. 
Its  essentiality  to  a  democratic  society  is  clear.  “  *  *  * 
freedom  of  mobility  and  political  power  in  the  hands  of  the 
people  have  generally  appeared  at  the  same  time.  And  #  •  * 
one  of  the  first  acts  of  any  dictatorship  or  police  state  is 
to  repress  the  free  movement  of  the  population.”  Vestal, 
Freedom  of  Movement,  41  Iow’a  L.  R.  6,  13  (1955).  Cf. 
Passport  Refusals  for  Political  Reasons,  Comment,  61 
Yale  L.  J.  171,  202  (1952). 

The  right  is  embodied  in  numerous  international  docu¬ 
ments.  The  Universal  Declaration  of  Human  Rights, 
adopted  by  the  General  Assembly  of  the  United  Nations  in 
194S,  provides  (Article  13) : 

“(1)  Everyone  has  the  right  to  freedom  of  movement 
and  residence  within  the  borders  of  each  state. 

“(2)  Everyone  has  the  right  to  leave  any  country,  in¬ 
cluding  his  own,  and  return  to  his  country.”  9 

Various  Treaties  of  Friendship,  Commerce  and  Navigation 
provide  that  nationals  of  each  signatory  “shall  be  permitted 
to  enter  the  territories  of  the  other  *  *  *  and  shall  be  per¬ 
mitted  freely  to  reside  and  travel  therein.10 

The  right  to  work  and  the  freedom  to  move  about  are 
intimately  connected.  In  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  589,  the  Supreme  Court  said  that  the  term  “liberty’’ 
in  the  Fourteenth  Amendment  included 

9  United  Nations  Department  of  Public  Information,  Universal 
Declaration  of  Human  Rights  (1949). 

10  Treaty  between  the  United  States  and  the  Italian  Republic,  Feb. 
2,  1948,  Art.  1,  §  1,  2  U.  S.  Code  Cong.  Svc.  (1948)  2814;  and  see 
Vestal,  op.  cit.  supra,  41  Iowa  L.  J.  at  25,  n.  61.  Recently  adopted 
constitutions  also  provide  for  free  mobility.  Id.,  p.  13.  n.  26. 


“  *  *  *  the  right  of  the  citizen  to  be  free  in  the  enjoy¬ 
ment  of  all  his  faculties;  to  be  free  to  use  them  in  all 
lawful  ways;  to  live  and  work  where  he  will;  [and]  to 
earn  his  livelihood  by  any  lawful  calling  *  *  V’ 

Cf.  Crandall  v.  Nevada,  73  U.  S.  35,  44,  and  the  concurring 
opinion  of  Mr.  Justice  Douglas  in  Edwards  v.  California, 
314  U.  S.  160,  1S0-1S1.  It  is  significant  that  when  restric¬ 
tions  on  exit  from  England  were  imposed  after  its  initial 
broad  grant  in  the  Magna  Charta,  merchants,  whose  voca¬ 
tion  depended  upon  their  mobility,  were  as  a  rule  excepted. 
Passports  and  Freedom  of  Travel,  Note,  41  Georgetown 
L.  J.  63,  66-69  (1952).  Travel  has  also  been  described  as 
an  aspect  of  the  freedom  of  individual  expression.  Wy- 
zanski,  Freedom  to  Travel,  Atlantic  Monthly,  October,  1952, 

p.  66. 

Demands  for  the  freedom  of  travel  abroad  were  acknowl¬ 
edged  in  England  as  far  back  as  Magna  Charta,  and  the 
right  became  established  in  the  common  law  by  the  middle 
of  the  sixteenth  or  early  seventeenth  century.  Note,  41 
Georgetown  L.  J.,  supra,  at  70;  Parker,  The  Right  To  Go 
Abroad,  40  Virginia  L.  R.  S53,  SOS  (1954).  It  remains  the 
law  in  England  to  this  day.  6  Halsbury’s  Laws  of  England, 
529-530  (2d  ed.,  1932). 

B.  The  right  to  travel  is  protected  by  the  Constitution. 

The  common  law  right  to  travel  extended,  of  course,  to 
the  colonies. 

“In  all  the  states,  from  the  beginning  down  to  the 
adoption  of  the  Articles  of  Confederation,  the  citizens 
thereof  possessed  the  fundamental  right,  inherent  in 
citizens  of  all  free  governments,  peacefully  to  dwell 
within  the  limits  of  their  respective  states,  to  move  at 
will  from  place  to  place  therein,  and  to  have  free  in¬ 
gress  thereto  and  egress  therefrom  *  *  United 
States  v.  Wheeler,  254  U.  S.  281,  293. 
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The  Constitution  has  no  express  provision  on  the  freedom 
of  travel,  either  within  the  United  States  or  abroad,  pre¬ 
sumably  because  such  travel  was  subject  to  no  regulation. 
In  the  light  of  the  history  of  the  common  law,  however, 
there  is  no  doubt  that  it  was  among  the  liberties  embodied 
in  the  Constitution.  Note,  41  Georgetown  L.  J.,  supra ,  at 
71-72.  In  Williams  v.  Fears,  179  U.  S.  270,  274,  the  Supreme 
Court  said : 

“Undoubtedly  the  right  of  locomotion,  the  right  to  re¬ 
move  from  one  place  to  another  according  to  inclina¬ 
tion,  is  an  attribute  of  personal  liberty  *  • 

Prior  to  the  Shachtman  decision  in  this  Court  and  the 
ruling  below  in  this  case,  the  statutory  court  in  Bauer  v. 
Acheson,  106  F.  Supp.  445  had  reached  the  same  conclu¬ 
sion.  It  said,  with  reference  to  the  assertion  of  freedom 
of  interstate  movement  in  Williams  v.  Fears,  supra  (106  F. 
Supp.  at  451) : 

“  *  *  *  It  is  difficult  to  see  where,  in  principle,  free¬ 
dom  to  travel  outside  the  United  States  is  any  less  an 
attribute  of  personal  liberty  *  *  *.  Personal  liberty 
to  go  abroad  is  particularly  important  to  an  individual 

whose  livelihood  is  dependent  upon  the  right  to  travel 

#  #  *  » 


C.  A  passport  is  essential  to  the  right  of  travel,  and  its  denial 
must  comply  with  due  process  requirements. 

Prior  to  AVorld  War  II,  a  passport  was  not  necessary  for 
travel  abroad  in  time  of  peace.11  The  present  governing 
statute,  8  U.  S.  C.  1185  (Act  of  June  27,  1952,  c.  477,  Title 
II,  c.  2,  §  215,  66  Stat.  190), 12  provides  that,  during  war  or 


11  For  the  Civil  War,  see  Dep’t  of  State,  The  American  Passport 
(1898),  pp.  49  ff.  As  to  World  War  I,  see  40  Stat.  559  (1918), 
22  U.  S.  C.  §§  223-226b  (1946),  and  Procl.  No.  1473,  40  Stat.  1829. 

i-  This  provision  of  the  Immigration  and  Nationality  Act  of  1952 
superseded  and  repealed  prior  wartime  and  emergency  travel  re¬ 
strictions.  40  Stat.  559  (1918),  22  U.  S.  C.  §§223-226;  55  Stat. 
252  (1941),  22  U.  S.  C.  §223;  Act  of  June  27,  1952.  c.  477,  Title 
IV,  §  403(a)  (15),  66  Stat.  279. 
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a  national  emergency,  and  upon  the  finding  and  proclama¬ 
tion  by  the  President  that  restrictions  and  prohibitions  be 
imposed  upon  departure  from  and  entry  into  the  United 
States, 

“  *  *  *  it  shall,  except  as  otherwise  provided  by  the 
President,  and  subject  to  such  limitations  and  excep¬ 
tions  as  the  President  may  authorize  and  prescribe,  be 
unlawful  for  any  citizen  of  the  United  States  to  depart 
from  or  enter,  or  attempt  to  depart  from  or  enter,  the 
United  States  unless  he  bears  a  valid  passport.” 

Such  a  Presidential  proclamation  of  emergency  was  is¬ 
sued  on  January  17,  1953.  Proclamation  3004,  18  F.  R. 
489,  3  CFR,  1953  Supp.,  p.  20.  Travel  abroad  without  a 
passport  todav  is  consequents  subject  to  heavv  penalties. 
8  U.  S.  C.  §  1185(c). 

As  Shachtman  noted  (225  F.  2d  at  940-941),  a  passport  is 
now 

“  *  *  *  a  document  which  is  essential  to  the  lawful 
departure  of  an  American  citizen  for  Europe  *  *  *. 
Now  it  is  unlawful  for  a  citizen  to  travel  to  Europe 
*  *  *  without  a  passport.” 

In  addition,  it  is  now  “impossible  to  enter  European 
countries  without  a  passport.”  Shachtman,  supra,  at  941 : 
Bauer  v.  Acheson,  supra,  at  451;  Comment,  61  Yale,  L.  J. 
supra,  at  171,  n.  3,  and  172.  As  a  result,  “the  denial  of  a 
passport  *  *  *  causes  a  deprivation  of  liberty  that  a  citizen 
otherwise  would  have,”  and  is  therefore  subject  to  due 
process  requirements.  Shachtman,  supra,  at  941. 

The  Shachtman  decision  and  the  ruling  of  this  Court  in 
Dulles  v.  Nathan, _ App.  D.  C. _ ,  225  F.  2d  29,  fur¬ 

ther  establish  that,  substantively,  due  process  prohibits 
an  arbitrary  denial  of  a  passport,  and,  procedurally,  re¬ 
quires  that  a  quasi- judicial  hearing  be  afforded  an  appli¬ 
cant  before  a  passport  is  denied ;  and  this  notwithstanding 
the  plenary  power  of  the  Executive  in  the  political  area  of 
its  conduct  of  foreign  affairs. 
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III 

Appellant’s  denial  of  the  passport  extension  to  appel¬ 
lee  violates  the  due  process  requirements  of  the  Con¬ 
stitution. 

This  Court’s  admonition  in  Shachtman,  supra,  was  ig¬ 
nored  by  appellant  here.  F or,  his  refusal  to  grant  appellee 
a  passport  is  in  violation  of  the  requirements  both  of  pro¬ 
cedural  and  of  substantive  due  process. 

A.  Appellant's  denial  of  a  passport  on  the  basis  of  secret, 
undisclosed  “evidence”  violates  procedural  due  process. 

There  is  no  dispute  that  appellant’s  decision  to  deny  ap¬ 
pellee  a  passport  and  the  conclusions  underlying  that  de¬ 
cision  were  grounded  on  “confidential  reports”  in  appel¬ 
lant’s  secret  files,  which  have  at  no  time  been  disclosed  to 
appellee  and  which,  consequently,  appellee  could  never  sub¬ 
ject  to  cross-examination  (J.  A.  10,  47,  60,  102).  Beyond 
this,  appellant  admits  that  the  identity  of  some  of  the 
sources  of  these  reports  is  unknown  even  to  him  and  their 
credibility  consequently  unevaluated  by  him.  Affidavit  of 
John  Foster  Dulles,  January  11,  1956,  filed  in  this  Court. 

The  only  evidence  of  record  in  this  proceeding  are  ap¬ 
pellee’s  sworn  passport  application;  his  June  3,  1954  af¬ 
fidavit  ( J.  A.  24-25) ;  his  sworn  Petition  for  Appeal  to  the 
Board  of  Passport  Appeals  ( J.  A.  27-32) ;  and  his  testimony 
and  the  documentary  evidence  he  adduced  before  that 
Board  (J.  A.  56-132,  passim).  This  body  of  evidence  not 
only  fails  to  support  appellant’s  conclusions  and  decision 
of  denial;  it  requires  a  determination  to  the  contrary. 

Thus,  the  only  evidence  relating  to  Communist  Party 
membership  is  appellee’s  denial  thereof  (J.  A.  25,  63-64). 
The  statements  in  appellant’s  affidavit  filed  below  (J.  A. 
46-49)  do  not,  of  course,  constitute  evidence.  (Indeed,  since 
they  were  neither  “made  on  personal  knowledge”  of  the 


affiant  nor  “such,  facts  as  would  be  admissible  in  evidence” 
(Rule  56(e),  Fed.  Rules  Civ.  Proc.),  they  were  not  even 
entitled  to  consideration  on  the  summary  adjudication.) 
If  evidence  there  was  suggesting  Communist  Party  mem¬ 
bership,  it  should  have  been  disclosed  to  appellee,  and  he 
permitted,  as  requested  ( J.  A.  91-92),  to  refute  it  by  cross- 
examination  of  witnesses,  if  any;  by  inquiry  into  the  valid - 
ity  of  documentary  evidence,  if  anv:  and  bv  evidence  offered 
in  rebuttal.  The  very  least  he  was  entitled  to  were  par¬ 
ticulars  as  to  the  alleged  membership,  so  that  he  could 
address  himself  to  those  particulars.  These  minima  of 
due  process  were  utterly  disregarded. 

Similar  infirmities  characterize  the  remaining  specifica¬ 
tions  of  the  affidavit  filed  below  by  appellant  (J.  A.  46-49). 
The  only  evidence  of  record  relating  to  plaintiff’s  “associa¬ 
tions  and  activities”  in  connection  with  the  publication 
“Science  and  Society*”,  the  private  children’s  “Downtown 
Community  School”,  the  “Jefferson  School  for  Social 
Science”,  the  labor  union  designated  as  “United  Office  and 
Professional  Workers  of  America”,  the  “National  Council 
of  the  Arts,  Sciences  and  Professions”,  and  the  publication 
“New  Masses”;  is  appellant’s  own  testimony  (J.  A.  82-S5. 
9S-99,  104-117,  121-124).  There  is  not  a  scintilla  in  the 
record  which  even  indicates  that  these  publications,  insti¬ 
tutions,  or  organizations  were  or  are  in  any  way  Commu¬ 
nist  or  subversive;  let  alone  a  word  to  suggest  that  appel¬ 
lee’s  relationship  with  them,  such  as  it  was,  was  in  any  sense 
culpable  or  adverse  to  the  national  interest.  If,  as  appel¬ 
lant’s  affidavit  states  (J.  A.  48),  some  of  these  organiza¬ 
tions  have  been  cited  as  Communist  by  the  Attorney  Gen¬ 
eral  or  a  congressional  committee,  such  citation  cannot  sup¬ 
ply  a  valid  reason  for  denial  of  a  passport.  Shachtwav  v. 
Dvll.es,  supra. 

In  short :  if  there  is  indeed  any  foundation  in  fact  for  ap¬ 
pellant’s  action,  it  has  never  been  disclosed.  There  is  no  way 
appellee  or  the  courts  can  ascertain  whether  such  fact  ex¬ 
ists  :  and,  if  so,  what  nature  of  beast  it  is.  As  the  court  below 
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remarked,  the  “source,  quality,  or  quantity  of  evidence’’ 
which  has  led  to  appellant’s  decision  “can  be  reviewed  by 
no  one”  (J.  A.  135). 

Such  an  administrative  procedure,  of  course,  blatantly 
violates  the  essentials  of  due  process.  The  least  procedural 
due  process  requires  is  that  one  “be  fully  apprised  of  the 
evidence  *  *  *  to  be  considered,  #  *  *  opportunity  to  cross- 
examine  witnesses,  to  inspect  documents  and  to  offer  evi¬ 
dence  in  explanation  or  rebuttal.”  Interstate  Commerce 
Commission  v.  Louisville  <£  Nashville  R.  R.,  227  U.  S.  88, 
93.  The  invalidity  of  administrative  action  predicated  on 
undisclosed  facts  is  well  established.  Morgan  v.  United 
States,  304  IT.  S.  1,  18;  Ohio  Bell  Telephone  Co.  v.  Public 
Utilities  Commission,  301  U.  S.  292,  302-304;  Lloyd  Sabaudo 
S.  A.  v.  Elting,  287  U.  S.  329,  335-336;  Dulles  v.  Nathan , 

_ App.  D.  C . ,  225  F.  2d  29;  In  re  Carter,  89  App. 

D.  C.,  310,  312,  192  F.  2d  15,  17,  cert.  den.  342  U.  S.  862: 
Jordan  v.  American  Eagle  Ins.  Co.,  83  App.  D.  C.  192,  199, 
169  F.  2d  2S1,  288,  and  cases  cited;  Parker  v.  Lester,  227 
F.  2d  70S  (C.  A.  9) ;  Orahovets  v.  Brownell,  134  F.  Supp.  84 
(D.  D.  C.) ;  Maeztu  v.  Broicnell,  132  F.  Supp.  751  (D.  D.  C.) : 
Alexiou  v.  Broicnell,  101  F.  Supp.  421  (D.  D.  C.). 

There  can  be  no  question,  therefore,  that  the  decision 
of  the  District  Court,  on  the  rationale  of  its  opinion  ( J.  A. 
132-138),  is  correct  and  must,  at  the  least,  be  affirmed. 

B.  Appellant’s  denial  of  a  passport  is  not  supported  by  the 
evidence. 

It  is  but  a  corollary  of  the  argument  which  we  have  al¬ 
ready  made  that  appellant’s  conclusion  that  appellee  is  a 
person  within  the  provisions  of  Section  51.135  of  the  Pass¬ 
port  Regulations  and  appellant’s  decision  denying  a  pass¬ 
port  extension  to  appellee  find  no  support  whatever  in  the 
evidence  of  record  in  this  proceeding. 


The  undisputed  evidence  is  that: 

1.  Since  at  least  June  3,  1954,  appellee  has  not  been  a 
member  of  the  Communist  Party. 

2.  Appellee  has  not  recently  terminated  any  member¬ 
ship  in  the  Communist  Party  “under  such  circumstances  as 
to  warrant  the  conclusion  #  #  #  that  *  *  *  [he  continues]  to 
act  in  furtherance  of  the  interests  and  under  the  discipline 
of  the  Communist  Party”,  or  under  any  circumstances 
whatever. 

3.  Appellee  is  not  going  abroad  “to  engage  in  activities 
which  will  advance  the  Communist  movement  for  the  pur¬ 
pose,  knowingly  and  wilfully  of  advancing  that  movement.” 

There  is  no  evidence  whatever  that  appellee  is  engaging 
in  activities  “which  support  the  Communist  movement”  or 
“as  a  result  of  direction,  domination,  or  control  exercised 
over  *  *  *  [him]  by  the  Communist  movement.” 

Thus,  even  if  we  assume  the  propriety  of  the  substantive 
regulations  embodied  in  Section  51.135,  the  evidence  here 
clearly  demonstrates  that  appellee  is  not  a  person  within 
any  of  the  classes  defined  in  that  section  and  is,  therefore, 
a  person,  on  all  counts,  eligible  for  passport  facilities. 

C.  The  procedures  prescribed  by  the  Passport  Regulations 
and  here  applied  violate  procedural  due  process  in  other 
respects. 

Appellant’s  reliance  on  secret  “evidence”,  which  was  con¬ 
demned  in  the  decision  below,  is  by  no  means  the  only  vice 
in  the  passport  procedures.  The  Passport  Regulations 
afford  a  catalogue  of  due  process  violations. 

Thus,  as  to  the  procedures  before  the  Passport  Office: 

a.  The  Regulations  provide  (§  51.137)  that  the  reasons 
for  “tentative  refusal”  of  a  passport  need  be  stated  only 
“as  specifically  as  in  the  .-judgment  of  the  Department  #  *  * 
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security  considerations  permit.”  Only  sucli  reasons  were 
stated  here  (J.  A.  23).  Thus,  the  Department  may  deter¬ 
mine  arbitrarily  what  it  will  disclose  and  what  it  will  con¬ 
ceal;  and  there  is  no  way,  under  the  Regulations,  that  the 
applicant  or  a  court  can  ascertain  what  is  concealed  in  the 
name  of  “security  considerations”. 

b.  The  determination  of  the  Passport  Office  after  a  so- 
called  “hearing”  is  to  be  made  “after  consultation  with 
other  interested  offices”  ($51,137),  whose  advice  or  dis¬ 
closures  to  the  Passport  Office  are  unknown  to  the  applicant 
and  to  which  he  consequently  cannot  address  himself. 

c.  The  reasons  for  a  refusal  are  again  subject  to  conceal¬ 
ment  based  upon  “security  limitations”.  $  51.137. 

The  proceedings  before  the  Board  of  Passport  Appeals 
are  obviously  no  more  than  a  repetition  of  those  before  the 
Passport  Office: 

a.  The  appeal  is  opened  by  a  “plain  and  concise”  state¬ 
ment  sworn  to  by  the  applicant,  refuting  or  explaining  the 
reasons  disclosed  by  the  Passport  Division  for  its  refusal. 
$  51.157.  Since  these  reasons  are  only  those  which  do  not 
trespass  upon  “security  considerations”,  there  is  no  assur¬ 
ance  that  the  applicant  is  addressing  himself  to  the  true 
reasons  for  the  refusal.13 

b.  An  applicant’s  request  for  additional  information  to 
prepare  his  case  is  passed  upon  “in  conformity  with  the 
relevant  laws  and  regulations”  ($51,162),  including  those 
prohibiting  disclosure.  Presumably,  all  the  information 
which  the  Department  is  willing  to  reveal  has  already  been 
included  in  the  decision  of  the  Passport  Office.  Under  the 
circumstances,  the  requirement  that  the  Board  is  to  “insure 

13  Thus,  in  the  present  case,  several  of  the  allegedly  culpable  asso¬ 
ciations  advanced  as  reasons  for  appellant’s  ultimate  denial  of  the 
passport  extension  found  expression  for  the  first  time  in  this  pro¬ 
ceeding  only  in  the  affidavit  filed  by  appellant  in  the  District  Court 
(J.  A.  48,  pars.  (8)  and  (91). 
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the  applicant  of  a  full  and  fair  consideration  of  his  case” 
[■ibid.)  is  completely  meaningless,  especially  since 

c.  There  is  again  no  provision  for  his  cross-examination 
or  even  knowledge  of  the  Government’s  sources  of  informa¬ 
tion  ;  and  he  may  not  even  examine,  let  alone  secure  a  copy 
of  the  testimony  of  his  own  witnesses  (§§  51.139,  51.168),  to 
say  nothing  of  the  Government’s  files  (§  51.163).  The  “hear¬ 
ing”  is  confined  to  the  appellant’s  presentation  and  to  cross- 
examination  of  liim  and  his  witnesses.  Ibid.  The  “hearing” 
again  is  surrounded  by  considerations  of  “national  secur¬ 
ity”  and  the  avoidance  of  disclosing  or  compromising  inves¬ 
tigative  sources  or  methods.  Ibid. 

d.  The  determination  of  the  Board  is  based  upon  “the 
entire  record”,  but  the  record  contains  the  undisclosed  in¬ 
formation  in  the  Board’s  possession.  §  51.170.  The  appli¬ 
cant  knows  only  such  information  as  the  Department  has 
deigned  to  vouchsafe  to  him,  as  he  himself  has  presented 
to  the  Passport  Office  and  the  Board,  and  whatever  he  may 
remember  of  his  witnesses’  testimony. 

This  is  the  procedural  pattern  embodied  in  the  Regula- 
xions.  And,  as  the  court  below  stated  (with  reference  to 
Sec.  51.170),  it  grants  “to  the  Government  the  right  to  deny 
passports  in  an  uncontrolled  manner,  with  virtually  abso¬ 
lute  authority,  at  any  time  and  in  any  way  it  sees  fit” 
(J.  A.  137 ).14* 

14  An  unintended  acknowledgment  that  the  Regulations  are  noth¬ 
ing  more  than  a  cover  for  the  claim  of  the  Department  to  absolute 
authority  appears  in  the  recent  testimony  before  the  Subcommittee 
on  Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary 
(“Hennings  Committee”),  of  the  Administrator  of  the  Bureau  of 
Security  and  Consular  Affairs,  where  he  attributed  to  the  Secretary 
the  discretionary  power  to  dispense  with  the  Regulations  if  he  so 
desired : 

“  *  *  *  The  Regulations  made  by  the  Secretary',  obviously 
(sic)  may  be  waived  by  the  Secretary.  *  *  *  Our  theory  is  that 
he  may  waive  these  Regulations  on  an  ad  hoc  basis  if  he  so 
desires.  *  *  *  They  are  his  Regulations”  (Reporter's  Tr..  Nov. 
16,  1955,  pp.  367,  391,412). 

This  supplies  the  coup  de  grace  to  any  attempt  to  elevate  the  Regu¬ 
lations  to  a  status  consonant  with  due  process. 
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D.  The  provisions  of  the  Administrative  Procedure  Act  re¬ 
lating  to  adjudications,  hearings,  and  decisions  are  vio¬ 
lated  by  the  Passport  Regulations. 

The  Administrative  Procedure  Act  (hereafter  referred  to 
as  “APA”)  prescribes  the  procedures  to  be  followed  gen¬ 
erally  on  administrative  adjudication,  hearing,  and  decision. 
Sections  5,  7  and  8;  5  U.  S.  C.  1004,  100G  and  1007.  The 
procedures  prescribed  by  the  Passport  Regulations  and  ap¬ 
plied  in  the  present  case  depart  from  the  APA  pattern  in 
essential  respects.  Since,  as  we  shall  show,  these  APA  pro¬ 
visions  govern  in  the  passport  field,  the  procedures  estab¬ 
lished  by  the  Passport  Regulations  are  invalid,  and  ap¬ 
pellee  has  been  deprived  of  the  constitutional  due  process 
hearing  guaranteed  by  APA. 

Sections  7  and  S  of  APA,  the  hearing  and  decisional 
sections,  apply  if  Section  5  applies.  5  U.  S.  C.  1006,  1007, 
preambles.  Section  5  applies  unless  the  passport  field  is 
embraced  within  the  exception  provided  for  “the  conduct 
of  #  *  *  foreign  affairs  functions”.  5  XJ.  S.  C.  1004,  pre¬ 
amble,  subd.  (4).  In  Shachtman  v.  Dulles,  supra,  225  F. 
2d  at  940,  however,  this  Court  rejected  a  vigorously  asserted 
claim  that  the  issuance  of  a  passport  was  exclusively  a 
foreign  affairs  function.  And  while  such  restrictions  as 
an  embargo  on  all  travel  to  countries  where  conditions  are 
disturbed  may  be  a  foreign  affairs  function,  it  is  far  less 
clear  that  such  a  function  is  involved  in  denial  of  a  passport 
to  an  individual  on  the  basis  of  his  political  views  and  asso¬ 
ciations. 

It  is  true  that  Section  5  of  APA,  by  its  terms,  applies 
where  the  adjudication  is  “required  by  statute  to  be  deter¬ 
mined  on  the  record  after  opportunity  for  an  agency  hear¬ 
ing”;  and  that  no  such  requirement  appears  in  22  U.  S.  C. 
211a,  the  statute  pertinent  here.  But  in  Wong  Yang  Sung 
v.  McGrath,  339  U.  S.  33,  where  a  deportation  statute  was 
similarly  silent,  the  Supreme  Court  nevertheless  held  that 
APA  applied,  the  Court  noting  that  a  fundamental  objeo- 
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tive  of  APA  was  to  put  an  end  to  the  commingled  functions 
of  the  prosecutor  and  judge  in  one  person  or  agency.  To 
save  the  statute  from  invalidity  because  it  permitted  a  de¬ 
parture  from  this  objective,  the  Court  read  into  its  bare 
language  the  requirements  that  hearings  be  held  and  deter¬ 
mination  made  on  the  record,  and  held  that  the  adjudica¬ 
tion  section  of  APA — and,  as  a  consequence,  its  hearing  and 
decisional  sections — were  applicable. 

The  present  case  is  closely  parallel.  Although  the  statute 
here  also  lacks  provision  for  hearing  or  adjudication  on 
the  record,  the  abuses  resulting  from  the  commingling  of 
functions  are  abundantly  present.  Thus,  charges  were  pre¬ 
ferred,  hearings  held,  and  determinations  made  by  the  one 
person,  the  Director  of  the  Passport  Office.  Under  Wong 
Yang  Sung,  the  safeguards  of  hearings  and  determinations 
on  the  record  imder  APA’s  provisions  must  be  read  into  the 
passport  statute,15  as  they  were  into  the  deportation  statute, 
if  it  is  to  be  saved  from  constitutional  infirmity. 

E.  Appellant's  denial  of  a  passport  to  appellee  and  the  Pass¬ 
port  Regulations,  on  which  that  denial  was  purportedly 
based,  violate  the  requirements  of  substantive  due  process. 

Appellant’s  decision  denying  a  passport  to  appellee  also 
violates  the  requirements  of  substantive  due  process. 
First,  the  ground  advanced  by  appellant  to  justify  the  de¬ 
nial  does  not  appear  as  a  standard  for  passport  denials  in 
the  very  Passport  Regulations  which  he  professes  to  be  ap¬ 
plying.  Second ,  that  ground  suffers  from  the  constitutional 
infirmities  of  vagueness  and  ambiguity.  Third,  the  substan¬ 
tive  standards  which  are  embodied  in  the  regulations  are 
likewise  defective. 

15  Notwithstanding  the  Senate  Committee’s  opinion.  Senate  Com¬ 
mittee  Print  of  APA  of  June,  1945,  reprinted  in  Legislative  History 
of  the  Administrative  Procedure  Act.  Sen.  Doc.  No.  248.  79th  Cong.. 
2d  Sess..  p.  12. 
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1.  Appellant  has  refused  to  grant  a  passport  here  be¬ 
cause — so  he  concludes — appellee  is  “a  supporter  of  the 
Communist  movement”.  But  the  Passport  Regulations  do 
not  provide  for  denial  of  a  passport  to  “a  supporter  of  the 

►  Communist  movement”.  Section  51.135,  the  substantive 
section  of  the  regulations,  does  speak  of  ‘‘persons  *  *  *  who 
engage  in  activities  which  support  the  Communist  move¬ 
ment  under  such  circumstances  as  to  warrant  the  conclusion 
*  *  *  that  they  have  engaged  in  such  activities  as  a  result 
^  of  direction,  domination,  or  control  exercised  over  them  by 
the  Communist  movement”  (emphasis  supplied).  But  no- 
i  where  does  it  refer  merely  to  “supporters  of  the  Communist 
movement”.  Appellant  has  apparently  amended  the  regu¬ 
lations  for  this  one  case  by  arbitrarily  adding  an  entirely 
new  standard  to  those  already  promulgated. 

2.  Moreover,  the  term  “supporter  of  the  Communist 
movement”  is  of  no  more  “certain  meaning”  than  the  con¬ 
cept  “sympathizer  or  *  *  *  promoter  of  Communism  or  Com¬ 
munist  interests”,  which  was  held  insufficient  to  support  an 
indictment  in  United  States  v.  Lattimore,  112  F.  Supp.  507, 
515-516,  aff’d  215  F.  2d  847,  S49-S50.  On  such  a  vague  con- 

'  cept,  Lattimore  decided  that  one  cannot  constitutionally  be 
deprived  of  liberty  even  where  he  has  the  benefits  of  jury 
trial  and  of  the  other  protections  afforded  him  by  the  Sixth 
Amendment.  How,  then,  can  so  meaningless  and  vague  a 
standard  constitutionally  sustain  the  deprivation  of  one’s 
,  liberty  to  travel,  where,  in  the  context  of  an  administrative 
proceeding,  the  protections  of  trial  and  a  jury  verdict  are 
not  available. 

3.  A  brief  scrutiny  of  the  language  of  the  Regulations 
discloses  their  vagueness. 

Under  Section  51.135(b),  passports  will  not  be  issued  to 

“Persons  regardless  of  the  formal  state  of  their 
j  affiliation  with  the  Communist  Party  who  engage  in 

i  activities  which  support  the  Communist  movement 

under  such  circumstances  as  to  warrant  the  conclusion 
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— not  otherwise  rebutted  by  the  evidence — that  they 
have  engaged  in  such  activities  as  a  result  of  direction, 
domination,  or  control  exercised  over  them  by  the  Com¬ 
munist  movement.’' 

Under  Section  51.141, 

‘‘Consistent  and  prolonged  adherence  to  the  Communist 
Party  line  on  a  variety  of  issues  and  through  shifts 
and  changes  of  that  line  will  suffice,  prima  facie,  to 
support  a  finding  under  Sec.  51.135(b).” 

The  same  bap  applies,  under  Section  51.135(c),  to 

“Persons,  regardless  of  the  formal  state  of  their 
affiliation  with  the  Communist  Party,  as  to  whom  there 
is  reason  to  believe,  on  the  balance  of  all  the  evidence, 
that  they  are  going  abroad  to  engage  in  activities  which 
will  advance  the  Communist  movement  for  the  purpose, 
knowingly  and  wilfully  of  advancing  that  movement.” 

Under  Section  51.135(a),  passports  are  barred  to  ex-mem- 
bers  who  may  be  concluded  to  have  continued  to  act  “in 
furtherance  of  the  interests  and  under  the  discipline”  of 
the  Communist  Party. 

It  is  impossible  to  attribute  definite  legal  standards  of 
meaning  to  these  provisions.  What,  for  example,  are  the 
“circumstances  as  to  warrant  the  conclusion”  referred  to? 
What  “evidence”  rebuts  it?  What  is  “adherence  to  the 
Communist  Party  line”?  What  are  the  “interests”  of  the 
Communist  Party?  And  what  constitutes  an  act  “in  fur¬ 
therance  of”  such  interests?  As  to  non-members,  what 
constitutes  “affiliation”,  and  what  “circumstances”  show 
that  their  “activities  which  support  the  Communist  move¬ 
ment”  were  made  under  circumstances  warranting  the  con¬ 
clusion  that  such  activities  resulted  from  the  “direction, 
domination  or  control  *  *  *  by  the  Communist  movement”? 

The  reliance  in  statutes  or  Government  regulation  on 
terms  so  vague  and  indefinite  “that  men  of  common  intelli¬ 
gence  must  necessarily  guess  at  *  *  *  \ their!  meaning  and 
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differ  as  to  #  *  [their]  application  violates  the  first  essen¬ 
tial  of  due  process  of  law.”  Connally  v.  General  Construc¬ 
tion  Co.,  269  U.  S.  385,  391;  Small  v.  American  Sugar  Re¬ 
fining  Co.,  267  U.  S.  233,  238-240. 

IV 

Appellant’s  denial  of  a  passport  to  appellee  impairs 
his  rights  of  free  speech  and  association  in  violation  of 
the  First  Amendment  to  the  Constitution. 

Whatever  the  meaning  of  those  terms,  the  First  Amend¬ 
ment  clearly  protects  a  person  from  Governmental  inter¬ 
ference  with  his  right  to  be  “a  supporter  of  the  Communist 
movement,”  or  to  engage  “in  activities  which  support  the 
Communist  movement,”  or  to  join  the  Communist  Party,  at 
least  so  long  as  his  conduct  is  not  within  the  ambit  of  the 
Smith  Act,  18  U.  S.  C.  2385.  Yet,  here,  a  person  is  denied 
a  passport  as  a  penalty  for  allegedly  exercising  those  very 
rights. 

Furthermore,  the  threat  or  possibility  of  a  passport  de¬ 
nial  obviously  operates  as  a  prior  restraint  on  the  exercise 
of  such  rights.  It  extends  the  bait  of  a  passport  to  persons 
who  might  desire  to  exercise  them  and  holds  out  the  threat 
of  its  denial  as  a  sanction  for  their  exercise. 

Appellant  avers  that  he  has  denied  a  passport  to  appellee 
because  of  “a  pattern  of  associations  and  activities  on  the 
part  of”  appellee,' which  has  led  appellant  to  conclude  that 
appellee  “has  been  and  continues  to  be  a  supporter  of  the 
Communist  movement”  (J.  A.  47,  49),  ar.d  that  appellee’s 
“travel  abroad  will  support  the  Communist  movement” 
(J.  A.  49).  There  is  no  suggestion  that  appellee  has  vio¬ 
lated  or  intends  to  violate  any  law  of  the  United  States. 
The  primary  purpose  of  his  proposed  trip  abroad,  as  appel¬ 
lant  knows,  is  to  advise  and  consult,  as  an  attorney,  with 
his  clients.  The  “associations  and  activities”  listed  (J.  A. 
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48)  include  a  speaking  engagement,  the  authorship  of  maga¬ 
zine  articles,  and  the  representation  of  a  labor  union. 

Appellee  has  not  been  and  could  not  legally  be  prevented 
from  expressing  his  views  in  the  United  States,  or  from 
associating  here  with  the  persons  or  groups  specified.  But, 
the  denial  of  passport,  acknowledged  by  appellant  to  be 
based  on  the  views  and  associations  of  appellee,  is  obviously 
aimed  at  preventing  him  from  expressing  such  opinions  and 
engaging  in  such  associations  elsewhere.  Such  action  is 
plainly  violative  of  the  First  Amendment. 

The  First  Amendment  prohibition  on  abridgment  of 
freedom  of  speech,  press  and  assembly  is  a  restraint  on  the 
power  of  Government.  Rumely  v.  United  States,  90  App. 
D.  C.  382,  197  F.  2d  166,  aff’d  345  U.  S.  41.  Accordingly, 
such  abridgments  are  prima  facie  invalid  and  “ordinarily 
irrelevant  to  permissible  subjects  of  governmental  action.” 
American  Communications  Association  v.  Douds,  339  U.  S. 
382,  391 ;  Bridges  v.  Wixon,  326  U.  S.  135.  Congress  may 
act  in  this  area  only  in  circumstances  where  “the  gravity 
of  the  ‘evil,’  discounted  by  its  improbability,  justifies  such 
invasion  of  free  speech  as  is  necessary  to  avoid  the  danger.” 
United  States  v.  Dennis,  183  F.  2d  201,  212,  adopted  in 
Dennis  v.  United  States,  341  U.  S.  494,  510.  The  protection 
of  free  speech  does  not  bear  “an  inverse  ratio  to  the  timeli¬ 
ness  and  importance  of  the  idea  seeking  expression.” 
Bridges  v.  California ,  314  U.  S.  252,  269. 

1  The  fact  that  the  restriction  on  appellee’s  freedom  of 
speech  is  not  direct,  but  takes  the  form  of  preventing  his 
travel,  does  not  make  the  deprivation  any  less  unconsti¬ 
tutional.  Bauer  v.  Acheson,  supra,  106  F.  Supp.  at  451-2. 
As  the  Supreme  Court  said : 

“We  must  recognize  that  regulation  of  ‘conduct’  has 
all  too  frequently  been  employed  by  public  authority 
as  a  cloak  to  hide  censorship  of  unpopular  ideas.  We 
have  been  reminded  that  ‘It  is  not  often  in  this  country 
that  we  now  meet  with  direct  and  candid  efforts  to 
stop  speaking  or  publication  as  such.  Modern  inroads 
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on  these  rights  come  from  associating  the  speaking  with 
some  other  factor  which  the  state  may  regulate  so  as 
to  bring  the  whole  within  official  control.” 

American  Communications  Ass’n  v.  Bonds,  supra ,  at 
399,  quoting  Mr.  Justice  Jackson,  concurring  in 
Thomas  v.  Collins,  323  U.  S.  516,  547. 

Except  in  highly  limited  areas,  such  as  matters  of  in¬ 
ternal  management,  United  Public  Workers  v.  Mitchell,  330 
U.  S.  75 — and  even  there  the  conditioning  power  is  not 
unlimited:  id.  at  100;  Wieman  v.  Updegraff,  344  U.  S.  183 
— the  Government  may  not  make  the  use  of  its  facilities, 
and  certainly  not  of  its  ministerial  facilities,  conditional 
upon  the  surrender  of  constitutional  rights.  Hannegan  v. 
Esquire,  Inc.,  327  U.  S.  146;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  1,  35-36.  Even  privileges  or  acts  of  grace 
granted  by  the  Government  may  not  be  revoked  or  denied 
on  unconstitutional  grounds.  Pike  v.  Walker,  73  App. 
D.  C.  289,  121  F.  2d  37 ;  cf.  Willcox,  Invasions  of  the  First 
Amendment  Through  Conditioned  Public  Spending,  41 
Cornell  L.  Q.  14,  44  ff.  (1955) ;  Barnett,  Passport  Adminis¬ 
tration  and  the  Courts,  32  Ore.  L.  R.  193,  199-201;  “Pass¬ 
port  Denied”:  State  Department  Practice  and  Due  Process, 
Note,  3  Stanford  L.  R.  312,  319  (1951). 

The  constitutional  restraint  on  free  speech  abridgments 
does  not  stop  at  the  water’s  edge,  certainly  insofar  as  the 
authority  of  the  United  States  over  its  citizens  is  con¬ 
cerned.  The  provision  that  “Congress  shall  make  no  law 
*  *  *  ”  applies  with  equal  vigor  to  restraints  within  and 
without  the  United  States.  With  respect  to  other  basic 
constitutional  safeguards,  it  has  been  held  that  “  *  *  *  the 
protection  of  the  Fourth  Amendment  extends  to  United 
States  citizens  in  foreign  countries  under  occupation  by  our 
armed  forces.”  Best  v.  United  States,  184  F.  2d  131,  138 
(C.  A.  1).  And  the  writ  of  habeas  corpus  protects  not  only 
citizens  abroad,  but  even  aliens,  in  custody  of  United  States 
officials.  Eisentrager  v.  Forrestal .  84  App.  D.  C.  396,  400, 
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174  F.  2d  961,  965,  rev’d  on  other  grounds,  Johnson  v.  Eisen- 
trager,  339  U.  S.  763.  No  official  of  the  United  States  abroad 
could  restrain  or  punish  the  exercise  of  free  speech  by  ap¬ 
pellee  in  the  territory  in  which  such  an  official  had  been 
given  authority,  any  more  than  could  an  official  at  home. 
The  setting  in  which  vast  numbers  of  citizens  travel  abroad 
'‘requires  that  *  *  *  (they)  receive  the  full  protection  of 
the  Constitution  wherever  it  is  possible  for  the  United 
States  to  assure  it.”  Flynn,  The  Constitution  Abroad,  32 
Texas  L.  R.  58,  77  (1953). 

Appellee’s  right  to  travel  may  not  be  denied,  as  it  has 
been  here,  because  of  alleged  past  or  possible  future  ex¬ 
pressions  of  opinion  or  associations,  either  at  home  or 
abroad. 


V 

The  Passport  Regulations  (A)  are  not  authorized  by 
statute,  (B)  conflict  with  the  will  of  Congress,  and  (C) 
were  invalidly  promulgated. 

A.  The  governing  statute  did  not  empower  the  Secretary  of 
State  to  issue  substantive  regulations  and  if  construed  to 
grant  such  authority,  it  involves  an  unconstitutional  dele¬ 
gation  of  legislative  power. 

1.  22  U.  S.  C.  21la  authorizes  regulations  confined  to  'pre¬ 
scribing  proof  of  citizenship  and  administrative  details. 

The  refusal  of  appellant  to  extend  appellee’s  passport, 
on  the  basis  of  Section  51.135  of  the  Passport  Regulations, 
is  grounded  on  powers  claimed  by  him  pursuant  to  22 
U.  S.  C.  211a  (Act  of  July  3, 1926,  44  Stat.  887,  Sec.  1),  and 
Executive  Order  No.  7856  (March  31,  1938,  3  F.  R.  681,  22 
CFR  51.77). 

The  statute  empowers  the  Secretary  of  State  to  issue 
passports  under  rules  promulgated  by  the  President  (22 
TJ.  S.  C.  211a) : 
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The  Secretary  of  State  may  grant  and  issue  pass¬ 
ports  *  *  *  under  such  rules  as  the  President  shall 
designate  and  prescribe  for  and  on  behalf  of  the  United 
States,  and  no  other  person  shall  grant,  issue  or  verifv 
such  passports." 

Executive  Order  No.  7856,  promulgated  pursuant  to  that 
statute,  repeats  certain  statutory  provisions;  in  addition, 
prescribes  various  regulations,  defining,  for  example,  the 
evidence  of  citizenship  required  to  accompany  passport  ap¬ 
plications,  the  contents  of  an  application,  fee  requirements 
and  exemptions  therefrom,  and  similar  matters:  and  also 
provides,  as  follows : 

“Section  51.75.  Refusal  to  Issue  Passports.  The 
Secretary  of  State  is  authorized  in  his  discretion  to 
refuse  to  issue  a  passport,  to  restrict  a  passport  for 
use  only  in  certain  countries,  to  restrict  it  against  use 
in  certain  countries,  to  withdraw  or  cancel  a  passport 
already  issued  and,  to  withdraw  a  passport  for  the  pur¬ 
pose  of  restricting  its  validity  or  use  in  certain  coun¬ 
tries. 

*»•«**• 

“Section  51.77.  Secretary  of  State  Authorized  to 
Make  Passport  Regulations.  The  Secretary  of  State 
is  authorized  to  make  regulations  on  the  subject  of  issu¬ 
ing,  renewing,  extending,  amending,  restricting,  or  with¬ 
drawing  passports  additional  to  the  rules  in  this  pari 
and  not  inconsistent  therewith.'' 

It  is  solely  to  this  statute  and  this  Executive  Order  that 
the  authority  of  the  Secretary  of  State  to  promulgate  Sec¬ 
tion  51.135  is  attributed.  (See  preamble  to  Passport  Regu¬ 
lations,  17  F.  R.  8013.)  An  understanding  of  their  scope 
requires  a  brief  examination  of  passport  law  and  practice 
prior  to  the  1926  enactment.16 

Apart  from  prior  war  periods,  as  has  been  noted,  no 
passport  has  ever  been  required  for  travel  abroad  except 

16  Historical  discussions  appear  in  Parker,  The  Right  to  Go 
Abroad,  40  Virginia  L.  R.  853,  S61  fF.  (1954) ;  Note,  41  Georgetown 
L.  J..  supra,  at  63. 
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since  the  onset  of  World  War  II.  Far  from  being  a  license 
to  depart  and  return,  a  passport  was  traditionally  merely 
a  certificate  of  identity  and  of  citizenship  or  nationality. 
The  first  passport  enactment,  in  1S56,  limited  passports  to 
citizens  of  the  United  States.  Act  of  Aug.  18,  1856,  11 
Stat.  60.  In  1902,  this  provision  was  amplified  to  include 
persons  “owing  allegiance,  whether  citizens  or  not.”  32 
Stat.  386,  22  U.  S.  C.  212.17  The  issuance  of  a  passport 
was  only  for  the  convenience  of  the  traveller.  “General 
Instructions  In  Regard  to  Passports”  of  1873  (Department 
of  State,  The  American  Passport  (1S98)).  While  a  pass¬ 
port  solicits  the  protection  of  the  government  whose  ter¬ 
ritories  the  traveller  visits,  such  protection  stems  not  from 
the  passport  but  from  the  nationality  of  the  traveller.  Dip- 
lock,  Passports  and  Protection  in  International  Law.  32 
The  Grotius  Society  42,  55  (1946).1R 

Citizenship  was  and  is  the  sole  statutory  criterion  for 
entitlement  to  a  passport.10  Both  Presidential  regulations 
and  those  of  various  Secretaries  of  State  have  prescribed 
what  proofs  of  citizenship  are  to  be  presented  by  appli¬ 
cants.-0  Although  the  Secretary  has  exercised  discretion- 

17  The  intent  of  the  1902  amendment  was  to  authorize  passports 
to  citizens  of  Puerto  Rico,  Hawaii  and  the  Philippines,  whose  allegi¬ 
ance  the  United  States  acquired  when  it  extended  its  sovereignty  to 
those  areas.  35  Cong.  Rec.  5697,  6588. 

For  convenience,  the  terms  “citizen”  and  “citizenship”  herein  will 
include  non-citizens  owing  allegiance,  unless  otherwise  indicated. 

18  While  the  President  is  under  a  statutory  duty  to  demand  the 
release  of  citizens  (citizens  only,  not  those  owing  allegiance)  if  they 
are  unjustly  deprived  of  their  liberty  by  a  foreign  government  (22 
U.  S.  C.  1732),  there  appears  to  be  no  judicially  enforceable  right 
to  such  protection.  Comment,  61  Yale  L.  J.,  supra,  at  187.  Posses¬ 
sion  of  a  passport  clearly  does  not  impose  any  further  duty  on  the 
President  in  this  respect.  Cf.  the  inaction  of  a  consul  during  a 
protracted  imprisonment  of  a  citizen  holding  a  passport,  an  incident 
described  in  Parker,  op.  cit.  supra,  40  Virginia  L.  R.  at  860-861. 

19  Except  for  the  Internal  Security  Act,  discussed  infra,  which, 
as  will  be  noted,  is  not  yet  operative  in  the  passport  field. 

20  Dep’t  of  State,  The  American  Passport,  supra,  Ch.  IV.  See 
Executive  Order  of  June  13.  1907:  Executive  Orders  4359-A.  4488. 
5860.  and  6650. 
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ary  powers  in  £>assing  on  tlie  sufficiency  and  validity  of  such 
proofs  (Note,  41  Georgetown  L.  J.  supra,  at  76),  such 
powers  are  subject  to  judicial  review.  Perkins  v.  Elg,  307 
U.  S.  325. 

In  addition  to  ruling  on  issues  of  citizenship,  the  Secre¬ 
tary  has  also  sporadically  refused  passports  because  of 
previous  unlawful  activity  of  an  applicant,  machinations 
against  a  friendly  government,  flight  from  justice,  and  simi¬ 
lar  grounds.  3  Hackworth,  Digest  of  International  Law, 
§  268  (1942).  When  the  right  to  travel  was  not  dependent 
upon  a  passport,  such  refusals  could  have  little  tangible 
sign;ficance.  A  traveller  might  be  inconvenienced  abroad 
for  lack  of  a  passport,  but  his  departure  from  the  United 
States  could  not  be  prevented.  It  is  not  surprising,  there¬ 
fore,  that  research  shows  no  challenge  to  the  exercise  of 
such  power.  Nevertheless,  even  in  this  area  we  find  a 
disclaimer  of  power  by  the  Department.  Acting  Secretary 
of  State  Wilson,  although  asserting  the  Secretary’s  dis¬ 
cretion,  acknowledged  that  (Dept,  of  State.  Foreign  Re¬ 
lations  (1907),  p.  1083) 

“  *  *  *  a  passport  is  not  to  be  refused  to  an  American 
citizen,  even  if  his  character  is  doubtful,  unless  there 
is  reason  to  believe  he  will  put  the  passport  to  an  un¬ 
lawful  use.” 

Assuming  an  applicant’s  citizenship,  the  function  of  issu¬ 
ing  a  passport  is  purely  ministerial  in  character.  Thus, 
Secretary  of  State  Fish  said  on  January  14, 1875  (3  Moore, 
Digest  of  International  Law,  920  (1906)): 

‘T  am  of  the  opinion  that  any  citizen  of  the  L'nited 
States  has  a  right  to  be  furnished  with  such  evidence 
of  citizenship,  and  of  his  right  to  the  protection  of  his 
Government,  as  has  been  adopted  for  that  purpose,  up¬ 
on  complying  with  the  usual  regulations,  and  that  the 
necessity  therefor  is  a  matter  for  the  judgment  of  the 
party  himself.” 
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The  rules  were  in  aid  of  the  ministerial  functions.  Assist¬ 
ant  Secretary  of  State  Carr,  testifying  before  the  House 
Committee  on  Foreign  Affairs  with  respect  to  the  nature 
of  the  rules  contemplated  by  the  1926  statute,  stated  that 
“these  rules  are  administrative  rules  *  *  *  ”  governing 

“  *  *  *  the  different  things  that  must  be  provided  for 
that  will  come  up  from  time  to  time  under  different 
conditions,  different  modes  of  travel  and  various  things 
that  arise  in  the  course  of  a  period  of  time  *  *  *  the 
object  [of  the  Secretary’s  rule-making  power]  being 
to  provide  for  administrative  rules  to  be  issued  by  the 
Secretary  of  State  so  as  to  avoid  troubling  the  Presi¬ 
dent  with  many  details (Hrgs.  before  H.  Comm,  on 
For.  Affairs  on  H.  R.  11947,  69th  Cong.,  1st  Sess.,  pp. 
5-6;  emphasis  supplied.) 

And  Congress  delegated  rule-making  power  to  the  Presi¬ 
dent  “so  that  it  would  not  be  bothered  with  all  these  small 
administrative  changes Ibid. 

Thus,  regulations,  either  Presidential  or  Departmental, 
prescribed  the  identifying  information  required  on  an  ap¬ 
plication,  the  size  of  passport  photographs,  the  contents 
of  the  affidavit  of  a  supporting  witness,  the  contents  of  an 
application  for  a  family  passport,  the  method  of  surrender 
and  cancellation  of  a  passport,  etc. — all  clearly  matters  of 
administrative  routine.  The  1938  Executive  Order  wras  of 
this  traditional  character,  prescribing  the  nature  of  proof 
of  citizenship  and  the  mechanics  of  administration.  And 
regulations  of  the  Secretaries  of  State  have  customarily 
done  no  more  than  provide  the  minutiae  on  these  points. 
See,  for  example,  The  American  Passport,  supra,  pp.  91  ff. : 
Secretary  Kellogg’s  Departmental  Order  No.  366,  Feb.  12, 
1926, 21  and  Secretary  Hull’s  Departmental  Order  No.  749, 
March  31,  1938. 22  These  matters  were  hardly  appropriate 

21  Hearings  before  H.  Comm,  on  For.  Affairs  on  H.  R.  11947.  69th 
Cong.,  1st  Sess.,  pp.  25-28. 

22  Passport  Regulations.  Department  of  State  Publication  1165 
( 1938) ,  pp.  20-25. 
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for  Congressional  enactment,  but  quite  appropriate  as 
the  subjects  of  delegated  and  subdelegated  authority.  And 
such  they  had  been  for  many  years.23. 

Against  this  background,  the  conferral  upon  the  Secre¬ 
tary  of  the  power  to  make  regulations  and  the  discretion 
to  refuse  a  passport  assumes  a  clear,  if  limited,  significance. 
When  Congress,  in  1926,  continued 24  the  power  of  the 
Secretary  to  issue  passports  under  Presidential  rules,  the 
practice  and  regulations  for  over  three-quarters  of  a  cen¬ 
tury  25  had  been  confined  to  these  two  phases — substantively 
to  matters  of  citizenship,  administratively  to  matters  of 
routine.  The  only  rules  which  Congress  could  conceivably 
have  had  in  mind  were  those  relating  to  these  two  fields. 
The  only  discretion  which  could  conceivably  have  been 
delegated  to  the  President  by  the  statute  and  to  the  Secre¬ 
tary  by  the  193S  Executive  Order  was  the  discretion  inci¬ 
dent  to  this  historical  practice. 

In  promulgating  the  Passport  Regulations,  here  in  issue, 
however,  the  Secretary  has  gone  far  beyond  these  limits. 
In  Section  51.135,  he  has  established  categories  of  citizens — 
as  such  entitled  to  passports — whom  he  has  declared  in¬ 
eligible  for  them.  Neither  the  1926  statute,  nor  its  prede¬ 
cessors,  nor  Executive  Order  7856,  read  against  their  back¬ 
ground  and  legislative  history,  suggest  the  permissibility 
of  any  such  restriction  or  the  power  to  impose  it. 

2.  If  the  1926  statute  is  interpreted  to  confer  the  power 
here  exercised  by  the  Secretary ,  it  constitutes  an  invalid 
delegation  of  legislative  power. 

It  is  strikingly  apparent  that  neither  the  1926  statute 
nor  Executive  Order  7856  prescribes  any  standards  for 
the  exercise  of  discretion  either  by  the  President  or  by  the 

23  Supra,  p.  40,  n.  20. 

24  The  language  of  the  1926  Act  is  virtually  identical  with  that  of 
the  1856  statute,  11  Stat.  60. 

28  Dep’t  of  State.  The  American  Passport,  supra,  p.  43. 
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Secretary  of  State  in  promulgating  regulations.  The  statu¬ 
tory  authority  of  the  President  to  make  rules  is  subject  to 
no  limitation,  guidance,  or  Congressional  policy  in  this  or 
any  other  provision  of  the  Act  of  July  3, 1926;  Section  51.175 
of  the  Executive  Order  prescribes  no  standards  for  the 
Secretary’s  discretionary  power  to  refuse  to  issue  a  pass¬ 
port;  and  Section  51.77  of  the  Executive  Order  (apart  from 
the  legally  superfluous  injunction  that  the  regulations  of 
the  Secretary  of  State  are  not  to  be  inconsistent  with  the 
provisions  of  the  Executive  Order)  is  completely  devoid 
of  standards  for  the  regulations  which  the  Secretary  of 
State  is  authorized  to  promulgate. 

The  classical  statement  on  the  power  of  Congress  to  dele¬ 
gate  authority  to  coordinate  branches  of  the  government 
was  expressed  by  Chief  Justice  Marshall  in  Wayman  v. 
Southard ,  10  Wheat.  (23  U.  S.)  1,  43.  “  *  *  #  (I)mportant 
subjects  [lie  held]  *  *  *  must  be  entirely  regulated  by  the 
legislature  itself,”  while  as  to  matters  “of  less  interest, 
*  *  *  a  general  provision  may  be  made,  and  power  given 
to  those  who  are  to  act  under  such  general  provisions  to 
fill  up  the  details.” 

But  “before  another  agency  can  ‘fill  up  the  details,’  Con¬ 
gress  must  enact  something  to  be  thus  supplemented.  *  *  • 
(T)lie  lawmakers  must  first  adopt  a  policy  or  set  up  an  ‘in¬ 
telligible  standard’  to  which  administrative  action  must  con¬ 
form.”  The  Constitution  of  the  United  States  of  America 
(ed.  Corwin,  1953),  Sen.  Doc.  170,  82d  Cong.,  2d  S'ess.,  p.  75, 
citing  Sunshine  Anthracite  Coal  Co.  v.  Adkins ,  310  U.  S. 
381,  39S,  and  United  States  v.  Rock  Royal  Co-operative , 
307  IT.  S.  533,  576.  In  the  latter  case,  the  Supreme  Court 
said  (307  U.  S.  at  574) : 

“  *  *  *  In  dealing  with  legislation  involving  ques¬ 
tions  of  economic  adjustment,  each  enactment  must  be 
considered  to  determine  whether  it  states  the  purpose 
which  the  Congress  seeks  to  accomplish  and  the  stand¬ 
ards  by  which  that  purpose  is  to  be  worked  out  with 
sufficient  exactness  to  enable  those  affected  to  under¬ 
stand  these  limits.  Within  these  tests  the  Congress 
need  specify  only  so  far  as  is  reasonably  practicable.” 
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In  the  area  of  economic  regulations,  broad  standards  have 
been  deemed  adequate  “where  the  delegated  power  is  exer¬ 
cised  by  orders  directed  to  particular  persons  after  notice 
and  hearing,  with  findings  of  fact  and  of  law  based  upon 
the  record  made  in  the  hearing  #  *  The  Constitution 
of  the  United  States,  supra ,  p.  75.  But,  in  any  event,  the 
policy  to  be  followed  administratively  pursuant  to  delegated 
powers  must  be  indicated  by  Congress.  Sunshine  Anthra¬ 
cite  Coal  Co.  v.  Adkins,  supra ,  310  U.  S.  at  398. 

The  present  case  does  not  deal  with  economic  regulation. 
It  deals  with  the  right  to  travel,  “an  attribute  of  personal 
liberty.”  Williams  v.  Fears,  supra,  179  U.  S.  at  274.  There 
are,  moreover,  issues  of  freedom  of  speech  involved  in  the 
denial  of  the  passport  to  appellee.  Judicial  insistence  on 
standards  of  delegated  power  in  the  area  of  individual  rights 
is  necessarily  more  rigorous  than  in  other  fields  of  legisla¬ 
tion,  and  the  requirements  of  conciseness  in  those  standards 
is  more  demanding.  For  “the  legislative  process  is  es¬ 
pecially  qualified  and  the  administrative  process  is  es¬ 
pecially  unfit  for  the  determination  of  major  policies  that 
depend  more  upon  emotional  bent  and  political  instincts 
than  upon  investigation,  hearing  and  analysis.”  Davis. 
Administrative  Law  (1950)  57. 

In  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  the  challenged 
ordinances  rendered  it  unlawful  to  operate  a  laundry  in 
a  wooden  building  “without  having  first  obtained  the  con¬ 
sent  of  the  board  of  supervisors”  (at  357).  While  the 
California  court  regarded  the  legislation  as  a  reasonable 
fire  protection  regulation  (at  366),  the  Supreme  Court  dis¬ 
agreed  and  invalidated  it,  stating: 

“There  is  nothing  in  the  ordinances  which  points  to 
such  a  regulation  of  the  business  of  keeping  and  con¬ 
ducting  laundries.  They  seem  intended  to  confer,  and 
actually  do  confer,  not  a  discretion  to  be  exercised 
upon  a  consideration  of  the  circumstances  of  each  case, 
but  a  naked  and  arbitrary  power  to  give  or  withhold 
consent,  not  only  as  to  places,  but  as  to  persons  *  *  *. 
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The  power  given  to  them  is  not  confided  to  their  discre¬ 
tion  in  the  legal  sense  of  that  term,  but  is  granted  to 
their  mere  will.  It  is  purely  arbitrary,  and  acknowl¬ 
edges  neither  guidance  nor  restraint”  (at  366-367  ).2,! 

The  judicial  ban  on  the  delegation  of  untrammelled  dis¬ 
cretion  remains  unmodified.  For  example,  the  vice  in  the 
sound-truck  ordinance  stricken  down  in  Sara  v.  New  York. 
334  U.  S.  55S,  560,  was  that  ‘‘there  are  no  standards  pre¬ 
scribed  for  the  exercise  of  his  [the  Police  Chief’s]  discre¬ 
tion."  As  authorities,  there  were  cited  Cantwell  v.  Con¬ 
necticut,  310  IT.  S.  296;  Lovell  v.  Griffin,  303  V.  S'.  444,  and 
Hague  v.  C.  I.  0.,  307  Y.  S.  496. 

But  even  the  inclusion  of  words  purporting  to  direct  and 
limit  administrative  discretion  does  not  assure  statutory 
validity  in  this  sphere.  Broad  language  and  loose  concepts 
will  not  suffice.  Niemotko  v.  Maryland,  340  U.  S.  268,  271, 
held  that  without  “narrowly  drawn,  reasonable  and  definite 
standards,”  the  withholding  of  park  permits  to  speakers 
was  invalid.  Burstyn  v.  Wilson,  343  U.  S.  495,  held  that  an 
administrative  ban  of  a  motion  picture  as  “sacrilegious” — 
the  statutory  term  relied  upon — fell  afoul  of  this  require¬ 
ment. 

Even  with  respect  to  aliens,  over  whom  Congressional 
powers  are  broad,  the  requirement  of  valid  standards  for 
delegated  authority  is  acknowledged.  In  Carlson  v.  London, 
342  U.  S.  524,  542-544,  the  Court  made  extensive  inquiry 
into  the  statutory  provisions  reflecting  the  Congressional 
objectives,  policy  and  standards  before  it  concluded  that 
the  standards  limiting  executive  judgment  in  that  case 
sufficed.  Such  provisions  are  completely  lacking  in  tho 
1926  Act. 

-6  The  case  is  especially  applicable  to  the  present  one  because,  as 
appeared  from  the  opinion  of  the  circuit  judge,  which  was  set  forth 
at  length  in  the  opinion  of  the  Supreme  Court,  the  ordinance  in  effect 
permitted  an  arbitrary  discretion  in  prohibiting  the  pursuit  of  an 
occupation  (at  362-363  V 


47 


Tlie  statute  here,  22  U.  S.  C.  211a,  should  be  given  an 
interpretation  which  will  preserve  its  constitutionality. 

*  *  the  rule  is  settled  that  as  between  two  possible  in¬ 
terpretations  of  a  statute,  by  one  of  which  it  would  be  un¬ 
constitutional  and  by  the  other  valid,  our  plain  duty  is  to 
adopt  that  which  will  save  the  Act.  Even  to  avoid  a  serious 
doubt  the  rule  is  the  same  *  *  *  Words  have  been  strained 
in  order  to  avoid  that  doubt  *  *  Blodgett  v.  Hol¬ 
den ,  275  T7.  S.  142,  14S;  Crowell  v.  Benson,  285  U.  S.  22, 
(!2:  American  Communications  Association  v.  Douds,  339 
r.  S.  382,  407.  Our  interpretation,  one  which  would  define 
the  President's  power  to  make  rules  or  to  delegate  such 
power  solely  as  to  matters  of  citizenship  and  routine  ad¬ 
ministration,  is  supported  by  the  history  of  passport  legis¬ 
lation  and  practice  27  and  avoids  any  constitutional  doubt. 
Appellant’s  interpretation,  under  which  he  claims  authority 
to  issue  the  substantive  regulations  in  Section  51.135, 
renders  the  statute  unconstitutional  as  an  invalid  delega¬ 
tion  of  legislative  power. 

B.  The  regulations  conflict  with  the  will  of  Congress. 

For  nearly  a  century,  the  will  of  Congress  was  that  all 
citizens  who  so  requested  be  given  passports.  This  was  the 
only  condition  in  the  first  federal  passport  statute  of  1S5G, 
expanded  in  1902  to  include  “other  persons  *  *  *  owing  al¬ 
legiance,  whether  citizens  or  not  *  *  supra,  p.  40.  Thus, 
non-citizenship  (later  non-allegiance)  was  the  sole  dis¬ 
qualification  imposed  by  Congress.  The  Passport  Regula¬ 
tions  add  disqualifications  beyond  its  scope  and  serve  to 
deny  passports  to  persons  meeting  these  statutory  tests. 

In  only  one  respect  has  the  Congressional  mandate  been 
modified,  but  the  regulations  are  far  more  extensive  than 
the  modification.  Section  6  of  the  Internal  Security  Act  of 

27  Cf.  Fahey  v.  Mallonce,  332  U.  S.  245,  250,  where  a  delegation 
of  rule-making  powers  was  sustained  as  being  “sufficiently  explicit, 
against  the  background  of  custom.’* 
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1950  provides  that,  after  a  “Communist  organization”  is 
registered  under  the  Act  or  becomes  subject  to  a  final  order 
directing  it  to  do  so,  it  is  unlawful  for  members  to  apply  for 
or  use  a  passport.  But: 

1.  No  organization  has  as  yet  registered  under  the  stat¬ 
ute  nor  is  any  at  present  subject  to  a  final  order  to  register. 
Communist  Party  v.  Subversive  Activities  Control  Board . 

_ App.  D.  C . ,  223  F.  2d  531  (1954),  cert.  gr.  349 

U.  S.  943.  The  Department,  for  several  years  now,  how¬ 
ever,  has  denied  passports  as  if  the  statute  were  in  effect. 

2.  The  statutory  proscription  in  any  case  applies  only  to 
members  who  continue  to  remain  such  with  knowledge  or 
notice  that  the  organization  has  registered  or  has  been 
finally  ordered  to  do  so.  50  V.  S.  C.  785(a).  Bona  fide 
termination  of  membership,  for  whose  showing  the  statute 
provides  (50  U.  S.  C.  792(i)  (2) ),  ends  the  applicability  of 
the  passport  prohibition.  Section  51.135(a),  however,  pro¬ 
hibits  passports  not  only  to  Communist  Party  members  but 
also  to  former  members  if  the  Department  concludes  that 
they  continue  to  act  in  furtherance  of  its  “interests”  and 
under  its  “discipline”.  This  extension  of  the  ban  to  former 
members  also  conflicts  with  the  statute. 

3.  Sections  51.135(a)  and  (b),  moreover  bar  passports, 
under  the  circumstances  there  set  forth,  to  certain  classes 
of  persons  “regardless  of  the  formal  state  of  their  affilia¬ 
tion  with  the  Communist  Party  *  #  #.”  The  statutory  ban, 
as  has  been  stated,  is  limited  to  “members”. 

The  Department  has  been  completely  cognizant  of  the 
fact  that  its  regulations  exceed  the  provisions  of  the  statute. 
Its  officials  have  repeatedly  testified  that  the  regulations 
were  an  attempt  to  enforce  “the  spirit  of  the  law.” 2S 

28  See  testimony  of  Scott  McLeod,  Administrator  of  the  Bureau 
of  Security  and  Consular  Affairs,  Hearings  before  the  Subcommittee 
on  Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary. 
November  16.  1955.  Reporter’s  Tr..  p.  379:  see  also  testimony  of 


The  Department,  however,  is  subject  to  the  specific  terms 
of  the  laws  and  standards  established  by  the  Congress,  in¬ 
cluding  the  procedures  and  timetable  for  putting  them  into 
operation.  Its  anticipation  of  them  and  enlargement  upon 
them,  however  motivated,  are  inconsistent  with  the  legisla¬ 
tive  will  and  invalid.  United  States  v.  Symonds,  120 
r.  8.  46,  49-50;  see  also  Manhattan  General  Equipment  Co. 
v.  Commissioner ,  297  U.  S.  129;  Miller  v.  United  States,  294 
IT.  S.  435;  Campbell  v.  Galeno  Chemical  Co.,  281  U.  S.  599: 
Merritt  v.  Welsh ,  104  U.  S.  694. 

C.  The  Passport  Regulations  were  promulgated  in  violation 
of  the  Administrative  Procedure  Act. 

►Section  4  of  the  Administrative  Procedure  Act  (“APA”: 
5  U.  S.  C.  1003)  specifies,  with  exceptions  to  be  noted,  the 
procedure  to  be  followed  by  Federal  administrative  agen¬ 
cies  in  promulgating  rules.  Briefly  stated,  the  Act  requires 
a  general  public  notice  of  the  proposed  rule,  an  opportunity 
to  interested  persons  to  submit  their  views  thereon,  and 
finally  the  publication  of  the  adopted  rule.  This  procedure 
was  not  followed  with  respect  to  the  Passport  Regulations : 
those  Regulations,  promulgated  in  1952,  when  APA  was  in 
effect,  were  published  as  adopted.  17  F.  R.  8013. 

APA  provides  an  exception  to  the  prescribed  promulga¬ 
tion  procedure  “to  the  extent  that  there  is  involved  *  #  * 
any  *  *  *  foreign  affairs  function  of  the  United  States 
0  *  5  U.  S.  C.  1003.  As  we  have  already  noted,  how¬ 

ever  {supra,  p.  31),  the  denial  of  passports  on  political 
grounds  can  hardly  be  deemed  an  exercise  of  such  func¬ 
tions.  Moreover,  granting  arguendo  that  this  function 
plays  some  part  in  passport  issuance,  the  legislative  his¬ 
tory  of  Section  4  demonstrates  that  the  rule-making  pro¬ 
visions  of  the  APA  do  apply  to  passport  activities  of  the 
State  Department.  The  Senate  Committee  Print  of  APA 

A.  J.  Nicholas,  Assistant  Chief  of  the  Passport  Division,  before  the 
Internal  Security  Subcommittee  of  the  Senate  Judiciary  Committee. 
August  1.  1951.  83d  Cong.,  1st  Sess..  13-14. 


of  June,  1945  (set  forth  in  Legislative  History  of  the  Ad¬ 
ministrative  Procedure  Act,  Sen.  Doc.  No.  248,  79th  Cong., 
2d  Sess.  [194G],  p.  12)  noted  the  suggestion  that  a  definition 
of  the  term  “foreign  affairs  functions”  be  set  forth  in 
the  definitional  section  of  the  statute  “in  order  to  exclude 
from  the  operation  of  *  *  *  [APA]  all  passports  and  visa 
functions.”  This  suggestion,  however,  was  rejected,  the 
Senate  Committee  indicating  that  the  promulgation  provi¬ 
sions  of  Section  4  would  in  any  case  not  apply  to  organiza¬ 
tional  or  procedural  rules,  nor  to  other  rules  of  the  De¬ 
partment  where  the  Section  4  procedures  were  found  im¬ 
practicable.  Ibid.”9 

The  Senate  Committee's  specific  refusal  to  define  a  “for¬ 
eign  affairs  functions”  so  as  to  exclude  all  passport  regula¬ 
tions  from  the  application  of  the  Act  indicates  its  intention 
to  subject  APA  to  such  passport  regulations  as  did  not  fall 
within  the  general  exceptions. 

There  are  present  here  none  of  the  circumstances  which, 
under  the  exceptions  provided  in  Section  4(a)  of  APA. 
would  permit  dispensing  with  the  promulgation  procedures 
required  by  APA: 

a.  The  Passport  Regulations,  here  in  issue,  are  not  “in¬ 
terpretative  rules,  general  statements  of  policy  (or),  rules 
of  agency  organization  *  * 

b.  Section  51.135  of  the  Regulations,  which  describes  the 
classes  of  persons  to  whom  passports  are  to  be  denied,  does 
not  relate  to  “procedure  or  practice.”  The  strictly  pro¬ 
cedural  sections  of  the  Regulations  are  all  ancillary,  since 
they  purport  to  be  directed  at  ascertaining  whether  or  not 
the  applicant  falls  within  Section  51.135.  It  is  the  latter 
which  is  the  heart  of  the  Regulations,  and  it  is  substantive. 

29  The  position  of  the  Senate  Committee  corroborates  the  view- 
expressed  above  that  the  passport  regulations  were  regarded  as  purely 
ministerial,  so  that  Section  4  of  APA  would  not  normally  apply  to 
them. 


c.  Nor  was  the  promulgation  procedure  ‘‘impracticable, 
unnecessary,  or  contrary  to  the  public  interest.”  If  it  were, 
it  could  have  been  readily  avoided  by  the  Secretary’s  merely 
incorporating  in  the  Regulations  a  finding  to  that  effect  and 
a  statement  of  the  reasons  therefor,  as  provided  by  Section 
4(a)  of  APA.  The  Secretary,  however,  did  not  do  so  when 
lie  issued  the  Regulations. 

Since  the  exceptions  to  the  Section  4  promulgation  pro¬ 
cedure  were  not  applicable,  adherence  to  that  procedure 
was  required.  In  the  absence  of  such  adherence,  the  promul¬ 
gation  procedure  violated  Section  4,  and  the  Regulations  are 
invalid. 

VI 

Appellant’s  refusal  to  issue  a  passport  to  appellee  de¬ 
prives  appellee’s  client,  David  N.  Leff,  of  the  effective 
assistance  of  counsel,  in  violation  of  the  Fifth  and  Sixth 
Amendments  to  the  Constitution. 

Appellant’s  denial  of  a  passport  has  prevented  and  con¬ 
tinues  to  prevent  appellee  from  conferring  with  those  of 
his  clients  who  are  resident  abroad  (J.  A.  17-18),  among 
them  one  David  N.  Leff  (J.  A.  17).  Mr.  Leff  has  been 
named  a  defendant  in  a  criminal  proceeding  now  pending 
in  the  United  States  District  Court  for  the  Southern  Dis¬ 
trict  of  New  York  ( United  States  of  America  v.  David  Neal 
Leff,  Case  No.  M-ll-188),  and  appellee  represents  him  as 
counsel  in  that  proceeding.  Ibid . 

Thus,  the  refusal  to  grant  appellee  a  passport  deprives 
Mr.  Leff  of  that  assistance  of  counsel  in  a  criminal  prosecu¬ 
tion  which  the  Sixth  Amendment  guarantees,  and  the  due 
process  of  law”  to  which  the  Fifth  Amendment  entitles  him. 

The  constitutional  right  to  assistance  of  counsel  includes 
the  right  of  a  defendant  in  a  criminal  case  to  have  counsel 
of  his  own  choice.  In  United  States  v.  Bergamo,  154  F.  2d 
111  (C.  C.  A.  3),  the  court  held  that  a  trial  court’s  refusal 
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to  permit  representation  of  the  defendants  there  by  out-of- 
district  counsel  whom  they  had  retained  was  violative  of 
the  Constitution  and  required  reversal  of  judgments  of 
conviction,  saying  (154  F.  2d  at  34) : 

“  *  *  *  The  Supreme  Court  has  held  that  the  right  to 
the  assistance  of  counsel  includes  the  right  to  counsel 
of  the  defendant's  choosing.  In  Glasser  v.  United  States, 
315  U.  S.  60,  70  *  *  *,  Mr.  Justice  Murphy  citing  Powell 
v.  Alabama,  2S7  U.  S.  45  *  *  *  stated  that  ‘  *  *  *  the 
right  to  the  assistance  of  counsel  is  so  fundamental 
that  the  denial  by  a  state  court  of  a  reasonable  time  to 
allow  the  selection  of  counsel  of  one’s  own  choosing, 
and  the  failure  of  that  court  to  make  an  effective  ap¬ 
pointment  of  counsel,  may  so  offend  our  concept  of  the 
basic  requirements  of  a  fair  hearing  as  to  amount  to 
a  denial  of  due  process  of  law  contrary  to  the  Four¬ 
teenth  Amendment.  *  *  *  ’  *  # 

1  To  the  same  effect  is  Cooper  v.  Hutchinson,  184  F.  2d  119 
(C.  A.  3). 


VII 

This  Court  has  jurisdiction  of  appellee’s  appeal  from 
the  order  of  the  District  Court,  insofar  as  it  denied 
appellee’s  motions  for  a  preliminary  injunction  and 
for  a  summary  judgment. 

The  order  below  ( J.  A.  138),  in  addition  to  directing  that 
the  Passport  Office  grant  appellee  a  quasi- judicial  hearing, 
denied  appellee’s  motion  for  a  preliminary  injunction  and 
his  motion  for  a  summary  judgment. 

There  is  no  question,  of  course,  that  this  Court  has  jur¬ 
isdiction  of  the  appeal  from  the  denial  of  the  preliminary 
injunction.  28  U.  S.  C.  1292(1).  There  is  however,  a  differ¬ 
ence  of  judicial  opinion  as  to  whether  the  denial  of  sum¬ 
mary  judgment  is  likewise  appealable.  We  submit,  how¬ 
ever,  that  it  is,  particularly  in  the  circumstances  of  this  case. 
Federal  Glass  Co.  v.  Loshin,  217  F.  2d  936  (C.  A.  2) ;  Farley 
v.  Ahbetmeier,  72  App.  D.  C.  260,  114  F.  2:1  569. 
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It  was  conceded  by  the  parties  below  that  there  was 
no  ‘‘general  issue  as  to  any  material  fact”  in  this  case 
(Rule  56(c),  Fed.  Rules  Civ.  Proc.).  And  it  is  plain  from 
a  mere  reading  of  the  District  Court’s  Memorandum  Opin¬ 
ion  (J.  A.  132-138)  that  the  court  below  agreed  with  the 
parties  and  reached  its  determination  as  a  matter  of  law. 
As  Judge  Frank  pointed  out.  in  Federal  Glass  Co.  v. 
Loshin,  supra ,  at  93S: 

“The  case  for  appealability  here,  even  as  to  the  denial 
of  a  final  injunction,  is  peculiarly  strong  and  excep¬ 
tional.  For  the  judge  did  not  refuse  to  grant  such  an 
injunction  on  the  ground  that  there  was  a  triable  issue 
of  fact,  but  on  the  basis  of  his  legal  conclusion  that,  even 
taking  the  evidence  as  if  presented  at  a  trial,  plaintiff 
had  not  shown  that  it  was  entitled  to  relief.” 


VIII 

The  District  Court  had  the  power  to  enter  and  should 
have  entered  an  order  granting  appellee  the  declaratory 
and  injunctive  relief  requested  in  the  complaint. 

The  court  below  failed  to  disclose  its  reasons  for  deny¬ 
ing  appellee  the  declaratory  and  injunctive  relief  requested 
in  the  complaint  ( J.  A.  7-8).  In  failing  to  grant  such  re¬ 
lief,  the  court  was  in  error. 

As  we  have  demonstrated  above — perhaps,  we  confess,  at 
inordinate  length — appellant’s  denial  of  a  passport  exten¬ 
sion  to  appellee  was  an  unconstitutional  deprivation  of  his 
rights,  and  the  Passport  Regulations,  on  which  appellant 
purportedly  relied,  are  invalid.  It  would  seem  plain  that 
appellee  is  entitled  to  a  judicial  declaration  to  that  effect 
and  to  an  injunction  restraining  appellant  from  a  continued 
impairment  of  appellee’s  rights. 

Clearly,  the  courts  have  the  power,  by  injunction,  to  re¬ 
strain  unlawful  action  by  executive  officers  of  the  govern¬ 
ment.  Younystown  Sheet  &  Tube  Co.  v.  Sawyer.  343  V.  S. 
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579.  Government  counsel  Lave  suggested,  however,  that  the 
Secretary  of  State,  in  the  exercise  of  his  passport  functions, 
is  immune  from  such  judicial  control;  and,  in  support  of 
this  rather  startling  suggestion,  have  cited  Perkins  v.  Elg. 
307  U.  S.  325.  The  fact,  however,  is  that  neither  the  Su¬ 
preme  Court  nor  this  Court  so  held  in  the  Elg  case. 

The  complaint  filed  in  Elg  did  not  seek  an  injunction 
which  would  direct  the  Secretary  of  State  to  issue  a  pass¬ 
port.  The  only  injunctive  relief  sought  there  as  to  the  Sec¬ 
retary  of  State  was  a  restraint  against  his  representations 
to  the  effect  that  Miss  Elg  was  not  a  citizen  and  against 
his  refusal  to  issue  her  a  passport  on  that  ground  (Com¬ 
plaint,  Prayer  Xo.  3,  Kecord  in  the  Supreme  Court  No. 
454,  0.  T.  193S,  p.  6).  Otherwise,  only  declaratory  relief 
as  to  the  Secretary  was  sought.  In  her  briefs  before  this 
Court  (at  pp.  33,  36)  and  before  the  Supreme  Court  (at 
pp.  56,  58),  Miss  Elg  assumed  arguendo  that  the  “courts 
will  not  interfere  by  injunction  to  prevent,  or  mandamus 
to  compel  issuance  of  a  passport/'  Thus,  in  Elg,  the  power 
of  the  courts  to  direct  issuance  of  passports  by  the  Secre¬ 
tary  of  State  was  at  no  time  sub  judice  and  was  not  decided. 
In  the  present  case,  however,  the  issue  has  been  pointedly 
and  directly  raised.  And  there  can  be  no  question,  par¬ 
ticularly  in  view  of  the  recent  decision  in  Parker  v.  Lester, 
227  F.  2d  708  (C.  A.  9),  that  the  exercise  of  such  discretion 
by  executive  officials  of  the  Federal  Government  under  in¬ 
valid  regulations  is  subject  to  judicial  control  by  injunc¬ 
tion. 

Consequently,  the  court  below,  on  the  record  before  it, 
should  have  entered  an  order  granting  to  appellee  the  de¬ 
claratory  and  injunctive  relief  which  the  complaint  re¬ 
quested. 
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CONCLUSION 

For  the  foregoing  reasons,  appellee  urges  that  this  Court : 

1.  Remand  this  case  to  the  District  Court  with  instruc¬ 
tions  that  it  enter  an  order: 

a.  Granting  appellee’s  motion  for  summary  judgment. 

h.  Decreeing  that  appellee  is  entitled  to  a  passport. 

c.  Decreeing  that  the  Passport  Regulations  are  invalid 
and  illegal. 

d.  Enjoining  appellant  from  applying  the  Passport  Reg¬ 
ulations  to  appellee. 

e.  Enjoining  appellant  from  continuing  to  deny  a  pass¬ 
port  to  appellee. 

f.  Directing  appellant  forthwith  to  issue  a  passport  to 
appellee  in  standard  form  and  for  standard  duration. 

2.  At  the  very  least,  affirm  the  order  below. 

Respectfully  submitted, 

Harry  I.  Rand, 

Attorney, 

736  Wyatt  Building, 

Washington  5,  D.  C. 
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APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

Since  this  brief  combines  appellant’s  reply  brief  in  No. 
13031  and  appellee’s  brief  in  No.  13130,  there  is  no  occasion 
here  for  us  to  restate  the  case  or  to  follow  the  normal 
organization  of  an  answering  brief.  We  shall  accordingly 
proceed  directly  to  the  contentions  put  forth  in  the  com¬ 
bined  brief  submitted  on  behalf  of  Mr.  Boudin.1 

1  In  view  of  the  fact  that  these  appeals — Nos.  13031  and  13130 — 
have  been  set  down  for  argument  with  No.  12983,  Robeson  v.  Dulles, 
the  parties  will  be  referred  to  herein,  in  order  to  avoid  confusion, 
as  Boudin.  Robeson,  and  the  Secretary.  For  convenience,  references 
to  the  briefs  thus  far  filed  in  the  three  cases  will  be  as  follows: 
Brief  for  the  Secretary  in  Boudin,  “S.  B.  Br. — Brief  for  the  Secre¬ 
tary  in  Robeson,  “S.R.  Br  . — Brief  for  Boudin  in  Nos.  13031  and 
13130,  “B.  Br.  — Brief  for  Robeson  in  No.  12983,  “R.  Br.  — 

(1) 
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The  Order  of  the  District  Court  Denying  Boudin's  Motion  for 
Summary  Judgment  Is  Not  an  Appealable  Order 


On  his  cross-appeal,  Boudin  argues  that  that  part  of  the 
District  Court’s  order  which  denied  his  motion  for  sum¬ 
mary  judgment  is  appealable.  In  support  of  this  contention, 
Boudin  claims  that  “the  court  below  agreed  with  the  par¬ 
ties”  that  “there  is  no-^enuine  issue  as  to  any  material 
fact’  in  this  case”  (B.  Br.  40}.  We  submit  (1)  that  the  great 
weight  of  authority  supports  the  contrary  view  that  a  denial 
of  summary  judgment  is  not  appealable;  (2)  that  the  Dis¬ 
trict  Court  was  of  the  opinion  that  a  genuine  issue  of 
material  fact  did  exist;  and  (3)  that,  even  if  there  were  no 
question  of  fact,  Boudin  has  not  shown  that  he  “is  entitled 
to  a  judgment  as  a  matter  of  law”  under  F.  R.  C.  P.  56(c). 

(1)  It  is  well  settled  that,  ordinarily,  a  denial  of  a  motion 
for  summary  judgment  is  not  an  appealable  order  since 
it  is  not  a  final  decision  within  the  meaning  of  28  IT.  S.  C. 
1291.  Hook  v.  Hook  &  Ackerman ,  Inc.,  213  F.  2d  122  (C.  A. 


3) ;  John  Hancock  Mat.  Life  Ins.  Co.  v.  Kraft ,  200  F.  2d  952 
(C.  A.  2);  Hatton  v.  Cities  Service  Defense  (' or />..  197  F. 
2d  458  (C.  A.  8);  Diaz  v.  Crom.  195  F.  2d  517  (C.  A.  5); 
McGrath  v.  Hunt .  Hill  &  Betts.  194  F.  2d  529  (C.  A.  2); 
M or (j eastern  Chemical  Co.  v.  Sobering  Corp.,  181  F.  2d  10() 
(C.  A.  3) ;  Marcus  Breier  Sons.  Inc.  v.  Marrlo  Fabrics.  Inc.. 
173  F.  2d  29  (C.  A.  2) ;  Drift  el  v.  Friedman.  154  F.  2d  653 
(C.  A.  2) ;  Jones  v.  St.  Paul  Fire  £■  Maine  Ins.  Co..  108  F.  2d 
123  (C.  A.  2) ;  In  re  Finkelstein,  102  F.  2d  688  (C.  A.  2) ; 
of.  United  States  v.  Florian,  312  IT.  S.  656.  reversing  114  F. 
2d  990  (C.  A.  7).  See  also  Moore’s  Federal  Practice.  2d 
Ed.,  (1955)  2318-2323;  3  Barron  and  Holtzoff,  Federal 
Practice  and  Procedure,  Rules  Ed.,  Civil  (1950),  119. 
Against  this  impressive  weight  of  authority,  Boudin  cites 
two  cases  in  an  effort  to  persuade  this  Court  to  adopt  the 
contrary  view,  relying  particularly  upon  the  decision  of  the 
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Court  of  Appeals  for  the  Second  Circuit  in  Federal  Glass 
Co.  v.  Loshin,  217  F.  2d  936.2 

The  rationale  of  the  Federal  Glass  case  is  wholly  inap¬ 
posite  here.  The  appeal  there  was  from  the  denial  of  the 
plaintiff’s  motion  for  summary  judgment  on  a  complaint 
which  prayed  for  a  permanent  injunction  and  an  injunc¬ 
tion  pendente  lite.  The  motion  for  summary  judgment  was 
not  accompanied,  as  is  the  case  here,  by  a  separate  motion 
for  a  preliminary  injunction.  In  the  circumstances,  the 
court  there  felt  constrained  to  view  the  order  as,  in  effect, 
a  denial  of  the  injunctions  prayed  for  in  the  complaint,  and 
thus  appealable  under  28  U.  S.  C.  1292(1),  which  authorizes 
an  appeal  from  an  order  “granting,  continuing,  modifying, 
refusing  or  dissolving  injunctions  *  #  Since  this 

Court  admittedly  already  has  jurisdiction  over  the  District 
Court’s  denial  of  Boudin’s  separate  motion  for  a  prelimi¬ 
nary  injunction,  there  is  no  occasion  here  to  construe  the 
denial  of  summary  judgment  as  a  denial  of  an  injunction. 

Moreover,  the  doctrine  announced  in  Federal  Glass  is  not 
only  in  direct  conflict  with  the  previous  holding  of  the 
Court  of  Appeals  for  the  Third  Circuit  in  Morgenstern 
Chemical  Co.  v.  Sobering  Corp..  supra, — a  holding  adhered 
to  by  the  Third  Circuit  in  Hook  v.  Hook  <£■  Ackerman ,  Inc., 
supra,  despite  the  intervening  Federal  Glass  decision — but 
it  was  later  disapproved  by  a  different  panel  of  the  Sec¬ 
ond  Circuit  in  subsequent  litigation  involving  the  same 
parties.  Federal  Glass  Co.  v.  Loshin,  224  F.  2d  100.  In  the 
latter  case,  Judge  Clark,  who  had  dissented  from  the  earlier 
decision,  announced  his  own  and  Judge  Medina’s  disagree¬ 
ment  with  the  previous  ruling  (Judge  Dimock  expressed  no 
opinion),  but  felt  it  inappropriate  to  reverse  the  earlier 

-  The  other  ease  cited — but  not  discussed — by  Boudin  is  Farley  v. 
Abbetmeier,  72  App.  D.C.  260.  114  F.  2d  569.  Appealability  was 
not  an  issue  in  that  ease,  since,  as  Moore  notes,  the  appeal  was 
“allowed  under  special  statutory  provision,  which  existed  prior  to 
the  Judicial  Code  of  1948.  authorizing  the  Court  of  Appeals  for 
the  District  of  Columbia  to  allow  appeals  from  interlocutory  orders”. 
6  Moore’s  Federal  Practice,  2319,  fn.  6. 
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holding.  He  noted  that  the  issue  would  have  to  be  resolved 
by  the  Supreme  Court,  citing  Baltimore  Contractors  v. 
Boilingcr,  348  U.  S.  176,  as  indicating  that  that  Court  “is 
not  likely  to  look  with  favor  on  this  new  inroad  upon  the 
traditional  federal  policy  against  piecemeal  appeals.”  224 
F.  2d  at  101. 

(2)  Contrary  to  Boudin’s  contention,  the  District  Court 
did  not  agree  that  there  is  no  genuine  issue  of  material  fact. 
As  our  main  brief  herein  points  out,  the  trial  judge  sus¬ 
tained  the  validity  of  Section  51.135  of  the  Passport  ‘Regu¬ 
lations,  which  denies  passport  facilities  to  persons  support¬ 
ing  the  Communist  movement.  He  held,  however,  that 
Boudin  had  not  had  a  fair  hearing  and  remanded  the  case 
to  the  Department  of  State  for  a  quasi-judicial  hearing  on 
the  issue  whether  Boudin,  in  fact,  comes  within  Section 
51.135  of  the  Regulations.  In  this  light,  it  can  hardly  be 
urged  that,  as  the  District  Court  viewed  the  case,  there 
is  no  genuine  issue  of  material  fact. 

(3)  Assuming  arguendo  that  the  order  is  appealable,  we 
submit,  for  the  reasons  set  forth  in  our  main  brief  (S.  B. 
Bt\  15-24),  in  our  brief  in  Bobeson  (S.  R.  Br.  30-47),  and  in 
this  brief,  infra .  pp.  10-21,  that  the  District  Court  was  cor¬ 
rect  in  concluding  that  Boudin  is  not  entitled  to  summary 
judgment. 

n 

The  District  Court  Properly  Denied  Boudin’s  Motion  for  a 

Preliminary  Injunction 

In  addition  to  challenging  the  District  Court’s  denial  of 
his  motion  for  summary  judgment,  Boudin’s  cross-appeal 
asserts  that  the  court  below  erred  in  denying  his  motion  for 
a  preliminary  injunction  enjoining  the  Secretary  from 
withholding  a  passport  pending  the  determination  of  this 
action  and  directing  the  Secretary  to  issue  a  passport  forth¬ 
with.  We  submit  that  the  District  Court’s  action  was  a 
proper  exercise  of  discretion,  particularly  in  view  of  the 
substantial  question  whether  judicial  power  exists  to  issue 
an  order  directing  the  issuance  of  a  passport. 
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A.  Tlie  Action  of  the  District  Court  Was  Not  An  Abuse  of 

Discretion 

As  this  Court  has  recently  stated,  “  [i]t  is  settled  law  that 
a  Court  of  Appeals  will  not  set  aside  the  action  of  a  District 
Court  in  either  denying  or  granting  an  application  for  a 
preliminary  injunction  unless  the  action  of  the  District 
Court  was  in  clear  error  or  in  abuse  of  discretion.”  Cox  v. 
Democratic  Central  Committee  of  the  District  of  Columbia, 
91  U.  S.  App.  D.  C.  416,  200  F.  2d  356.  See  also  Alabama  v. 
United  States,  279  U.  S.  229;  Joint  Anti-Fascist  Refugee 
Committee  v.  Brownell ,  94  U.  S.  App.  D.  C.  870,  215  F.  2d 
870;  Embassy  Dairy,  Inc.  v.  Camalier,  93  U.  S.  App.  D.  C. 
364,  211  F.  2d  41.  The  question  here,  therefore,  is  whether 
the  denial  of  Boudin’s  motion  can  be  said  to  have  been 
clearly  erroneous  or  an  abuse  of  discretion.  In  our  view, 
this  Court  has  already  disposed  of  that  question  by  post¬ 
poning  decision  upon  Boudin’s  motion  of  December  21, 
1955.  That  motion  prayed  this  Court  to  place  a  condition 
upon  the  District  Court’s  stay  order  by  ordering  the  Secre¬ 
tary  to  issue  Boudin  a  temporary  passport — substantially 
the  same  interlocutorv  relief  which  was  denied  bv  the  Dis- 
trict  Court  and  which  Boudin  now  asks  this  Court  to  recon¬ 
sider.  In  the  light  of  this  Court’s  action  thereon,  it  can¬ 
not  be  said  that  comparable  action  by  the  District  Court 
was  an  abuse  of  discretion. 

Moreover,  that  the  court  below  acted  properly  in  refusing 
to  grant  such  relief  is  manifest.  A  District  Court,  in  weigh¬ 
ing  whether  or  not  a  preliminary  injunction  should  issue, 
attempts  to  estimate  “the  relative  importance  of  the  rights 
asserted  and  the  acts  sought  to  be  enjoined,  the  irreparable 
nature  of  the  injury  flowing  from  denial  of  preliminary 
relief,  the  probability  of  the  ultimate  success  or  failure  of 
the  suit,  [and]  the  balancing  of  damage  and  convenience 
generally”.  Embassy  Dairy,  Inc.  v.  Camalier,  93  U.  S. 
App.  D.  C.  364,  211  F.  2d  41  at  43.  We  have  already  shown 
in  our  main  brief  that  Boudin  is  entitled  to  no  relief  what¬ 
soever,  whether  it  be  the  relief  sought  in  the  complaint  or 
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that  granted  by  the  District  Court.  Interlocutory  relief  is, 
therefore,  completely  unwarranted. 

But  even  if  a  District  Court  is  of  the  view  that  a  plain¬ 
tiff’s  chances  of  ultimate  success  are  good,  its  view  on  the 
other  considerations — the  relative  importance  of  the  rights 
asserted  and  the  acts  sought  to  be  enjoined,  the  irreparable 
nature  of  the  alleged  injury,  and  the  balancing  of  damage 
and  convenience — may  nevertheless  require  denial  of  a 
preliminary  injunction.  Embassy  Dairy  v.  Camalier,  supra. 
We  submit  that  no  matter  how  strong  may  be  the  seeming 
equities  on  the  side  of  an  applicant  who  has  been  denied  a 
passport,  the  public  interest  nonetheless  requires  that 
injunctive  relief  of  the  nature  here  sought  be  withheld 
until  the  controversy  is  adjudicated  on  its  merits.  In  this 
case,  Boudin’s  passport  was  denied  by  the  Secretary  of 
State,  the  highest  officer  of  the  United  States  in  the  field 
of  foreign  affairs  other  than  the  Chief  Executive,  after 
the  Secretary  had  reviewed  all  the  information  available  to 
his  Department  (J.  A.  10).  Stating  his  conclusion  that 
Boudin’s  travel  abroad  would  “support  the  Communist 
movement”  (J.  A.  49)  and  be  contrary  to  the  national  inter¬ 
est  (J.  A.  47),  the  Secretary  adhered  to  his  former  denial 
after  a  second  review  of  the  information  (J.A.  49).  In  the 
circumstances,  as  the  Supreme  Court  observed  in  Yakus  v. 
United  States ,  321  U.  S.  414  at  440-441,  consideration  of  the 
public  interest  compels  denial  of  Boudin’s  claim  for  inter¬ 
locutory  relief : 

The  award  of  an  interlocutory  injunction  by  courts 
of  equity  has  never  been  regarded  as  strictly  a  matter 
of  right,  even  though  irreparable  injury  may  other¬ 
wise  result  to  the  plaintiff.  *  #  *  Even  in  suits  in 

which  only  private  interests  are  involved  the  award 
is  a  matter  of  sound  judicial  discretion,  in  the  exercise 
of  which  the  court  balances  the  conveniences  of  the  par¬ 
ties  and  possible  injuries  to  them  according  as  they 
may  be  affected  by  the  granting  or  withholding  of  the 
injunction.  *  •  * 
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But  where  an  injunction  is  asked  which  will  ad¬ 
versely  affect  a  public  interest  for  whose  impairment, 
even  temporarily,  an  injunction  bond  cannot  compen¬ 
sate,  the  court  may  in  the  public  interest  withhold  re¬ 
lief  until  a  final  determination  of  the  rights  of  the 
parties,  though  postponement  may  be  burdensome  to 
the  plaintiff.  #  *  *  Courts  of  equity  may,  and  fre¬ 

quently  do,  go  much  further  both  to  give  and  withhold 
relief  in  furtherance  of  the  public  interest  than  they 
are  accustomed  to  go  when  only  private  interests  are 
involved. 

See  also  Joint  Anti-Fascist  Ref  ugee  Committee  v.  Brownell , 
supra.  And  as  these  cases  and  those  cited  supra ,  p.  5, 
show,  the  constitutional  issues  raised  by  Boudin  are  not 
open  for  decision  on  an  application  for  preliminary  injunc¬ 
tion.  Mayo  v.  Lakeland  Highlands  Canning  Co .,  309  IT.  S. 
310. 

B.  Neither  This  Court  Nor  the  Court  Belorv  Has  Power  To 
Mandamus  the  Secretary  to  Issue  A  Passport 

It  is  hornbook  law  that  a  person  seeking  relief  in  the 
nature  of  mandamus  against  an  officer  of  the  Government 
must  have  a  clear  right  to  the  performance  of  the  act  sought 
to  be  commanded,  and  that  mandamus  may  not  be  granted 
to  compel  an  official  to  exercise  his  discretion  in  a  particu¬ 
lar  manner.  United  States  v.  Wilbur,  283  U.  S.  414,  420; 
Hammond  v.  Hull,  76  U.  S.  App.  D.  C.  301, 131  F.  2d  23,  cer¬ 
tiorari  denied,  318  U.  S.  177;  Laughlin  v.  Reynolds,  90  U.  S. 
App.  D.  C.  414,  196  F.  2d  863;  Edgerton  v.  Kingsland ,  83 
TJ.  S.  App.  D.  C.  8,  168  F.  2d  128;  Thomas  v.  Vinson,  80 
U.  S.  App.  D.  C.  346,  153  F.  2d  636;  Dunn  v.  I  ekes,  72  App. 
D.  C.  325,  115  F.  2d  36,  certiorari  denied,  311  U.  S.  698. 

Wo  have  alreadv  shown  in  our  main  brief  herein  that 
Boudin  does  not  have  a  “clear  right”  to  a  passport  because 
he  has  not  established  his  eligibility  for  one  under  the 
governing  statutes  and  regulations.  We  have  also  demon¬ 
strated  the  discretionary  nature  of  the  Secretary’s  role  in 
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the  grant  and  denial  of  passports  in  onr  brief  in  Robeson  v. 
Dulles  (S.  R.  Br.  33-45;  see  also  Perkins  v.  Rig,  307  U.  S. 

225).  It  necessarily  follows,  therefore,  that  even  assum¬ 
ing  that  this  Court  has  the  power  to  enjoin  the  Secretary 
from  denying  a  passport  for  the  4 ‘wrong  reason”,  it  does 
not  have  the  power  to  mandamus  the  Secretary  to  issue  a 
passport.  Significantly,  Boudin  does  not  cite  any  authority 
either  for  the  general  proposition  that  the  courts  have  the 
power  to  mandamus  an  official  to  exercise  his  discretion  in 
a  particular  way,  or  for  the  particular  proposition  here 
involved  that  the  courts  can  compel  the  issuance  of  a  pass¬ 
port.  Instead,  Boudin  contents  himself  with  an  attempt 
to  show  that  Perkins  v.  Elg,  supra ,  does  not  foreclose  the 
question  and  with  an  effort  to  equate  and  confuse  the  power 
to  grant  negative  injunctive  relief  with  a  power  to  grant 
mandamus  to  control  discretionary  acts  (B.  Br.  41,  >13)i  S3- Sy 

While  we  think  it  unnecessary  to  rehearse  what  we  have 
already  said  in  our  earlier  briefs,  one  consideration  does, 
however,  merit  emphasis  in  this  connection.  It  must  be 
borne  in  mind  that  while  the  order  Boudin  seeks  would  en¬ 
able  him  to  exercise  his  asserted  “right  to  travel,”  it  would 
at  the  same  time  have  the  grave  effect  of  forcing  the  Secre¬ 
tary  of  State  to  accord  the  diplomatic  protection  of  the 
United  States  to  a  person  upon  whom  the  Secretary,  in  his 
discretion,  is  unwilling  to  confer  such  protection.  Cf. 
Communist  Party  of  the  United  States  v.  Subversive  Activi¬ 
ties  Control  Board,  —  U.  S.  App.  D.  C.  — ,  223  F.  2d  531, 

555,  556.  It  is  one  thing  for  the  courts  to  intervene  in 
executive  functions  where  they  deem  it  necessary  to  insure 
due  process  of  law,  e.,  to  enjoin  the  Secretary  from  deny¬ 
ing  a  passport  for  a  particular  reason  or  to  enjoin  the 
Secretary  from  preventing  Boudin’s  departure  without  a 
passport.  It  is  an  entirely  different  matter  for  the  judiciary 
to  undertake  in  the  manner  Boudin  urges  to  exercise  the 
discretion  which  by  law  has  been  entrusted  to  the  Secretary. 

As  this  Court  ruled  in  the  Communist  Party  case,  supra , 
the  passport  has  traditionally  been  a  political  document 
addressed  to  foreign  powers  and  to  the  representatives  of 
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the  Secretary  of  State  abroad,  requesting  protection  for 
the  bearer  on  behalf  of  the  United  States  Government." 
By  issuing  a  passport,  the  President  and  the  Secretary 
guarantee  their  aid  and  assistance  to  the  person  to  whom 
it  is  issued.3 4  As  the  Attorney  General  has  noted  “a  per¬ 
son  receiving  [a  passport]  is  certified  to  be  entitled  to  such 
protection  as  the  Government  can  give  its  citizens  in  foreign 
countries.”5  The  fact  that,  during  the  present  national 
emergency,  the  issuance  of  passports  is  a  means  of  con¬ 
trolling  travel  in  the  interests  of  national  security  does 
not  mean  that  a  passport  does  not  also  perform  its  tradi¬ 
tional  functions.  Communist  Party  of  the  United  States  v. 
Subversive  Activities  Control  Board ,  —  U.  S.  App.  D.  C. 
— ,  223  F.  2d  531  at  556. 

Because  a  passport  is  basically  a  political  document  issued 
in  the  discretion  of  the  executive,  the  supervisory  role  of 
the  judiciary  is  necessarily  sharply  limited.  The  principle 
of  broad  executive  discretion  in  this  area  has  been  con¬ 
sistently  adhered  to  by  all  three  Branches  of  the  Govern¬ 
ment.  As  we  show  in  our  brief  in  Robeson  v.  Dulles ,  Con¬ 
gress  has  repeatedly  manifested  its  recognition  of  this 
principle  (S.  R.  Br.  30-45).  To  quote  an  early  opinion  of  the 
Attorney  General  (23  Ops.  Att  V  Gen.  509,  511  (1901) ) : 

*  #  *  The  act  of  Congress  which  defines  [the  Secre¬ 
tary’s]  duty  in  the  matter  of  the  issuance  of  passports 
expressly  says  “the  Secretary  of  State  may  grant  and 
issue  passports.”  The  provision,  therefore,  is  not  in 


3  Passports  are  presently  issued  in  the  following  language: 

“I,  the  undersigned,  Secretary  of  State  of  the  United  States 
of  America,  hereby  request  all  whom  it  may  concern  to  permit 
safely  and  freely  to  pass,  and  in  case  of  need  to  give  all  lawful 
aid  and  protection  to  [hearer]  a  citizen  of  the  United  States.” 
See  also  3  Hackworth,  Digest  of  International  Law,  435-436  (1942). 

4  Borchard,  The  Diplomatic  Protection  of  Citizens  Abroad,  495 
(1915). 

5  13  Ops.  Att’y  Gen.  89  (1869). 
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terms  mandatory,  and  I  know  of  no  law  which  gives 
to  the  citizen  a  right  to  a  passport. 

The  Solicitor  for  the  Department  of  State  has  similarly 
observed  (3  Hackworth,  op.  cit.  supra ,  468)  that : 

The  Department  has  consistently  held  the  view  that 
the  issuance  of  passports  is  wholly  within  the  discre¬ 
tion  of  the  Secretary  of  State,  and  I  know  of  no  instance 
in  which  an  effort  has  been  made  to  compel  the  Secre¬ 
tary  to  issue  a  passport. 

And  the  holdings  of  the  courts  which  have  dealt  with  the 
problem  in  the  past  have  been  to  the  same  effect  (S.  R. 
Br.  28,  36-37).  Since  Boudin’s  motion  for  a  preliminary 
injunction  sought  to  compel  not  only  the  performance  of  a 
discretionary  act  in  a  particular  manner,  but  the  perform¬ 
ance  of  a  political  act  in  the  realm  of  foreign  affairs,  the 
court  below  was  powerless  to  grant  the  relief  requested. 
For  this  reason  alone,  apart  from  the  fact  that  denial  of  the 
motion  was  a  sound  exercise  of  discretion,  the  action  of 
the  District  Court  was  clearly  correct. 

Ill 

The  Pertinent  Statutes  and  Regulations  Are  Valid  and  Were 
Validly  Applied  in  This  Case 

A.  The  Secretary  is  Empowered  to  Make  Reasonable  Re; fil¬ 
iations  Governing  and  Restricting  the  Issuance  of 
Passports 

In  his  brief  in  this  case,  Boudin  makes  virtually  the  same 
arguments  with  respect  to  the  general  validity  of  tin*  stat¬ 
utes  and  regulations  here  involved  as  are  made  by  oppos¬ 
ing  counsel  in  the  Robeson  case.  Since  we  have  set  forth 
at  length  our  arguments  in  support  of  the  statutes  and 
regulations  in  our  brief  in  that  case  (S.  R.  Br.  30-47),  we 
shall  not  burden  the  Court  with  unnecessary  repetition  of 
those  arguments  here.  Instead,  we  shall  direct  ourselves  to 
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the  question  whether  the  peculiar  circumstances  of  this 
case  require  a  different  result. 

B.  Boudin’s  Failure  to  Submit  The  Affidavit  Requested  of 
Him  Was  a  Valid  Ground  for  the  Denial  of  His  Ap¬ 
plication  for  a  Passport 

In  attempting  to  overcome  the  arguments  put  forth  in 
our  main  brief,  Boudin  relies  in  large  part  upon  the  asser¬ 
tion  that  Boudin’s  refusal  to  submit  an  affidavit  concerning 
past  membership  in  the  Communist  Party  was  not  in  fact 
an  independent  ground  for  the  denial  of  bis  application 
by  the  Secretary.  Boudin  misreads  both  the  record  and  our 
argument.  We  do  not  contend  that  the  Secretary  denied 
Boudin’s  application  on  the  ground  that  it  was  incomplete 
under  22  IT.  S.  C.  213  and  Sections  51.74  and  51.142  of  the 
Regulations.  We  contend  only  that  his  application  is,  in 
fact,  incomplete — a  contention  which  Boudin  does  not  at¬ 
tempt  to  answer — and  that  he  is  in  no  position,  therefore,  to 
demand  either  a  passport  or  the  quasi-judicial  hearing 
which  was  ordered  by  the  court  below.  In  addition,  ns  an 
entirely  separate  argument,  we  do  urge — and  the  record 
demonstrates — that  Boudin’s  failure  to  make  a  prima  facie 
showing  of  eligibility  and  to  make  full  disclosure  was  an 
independent  ground  for  the  Secretary’s  conclusion  that 
Boudin  should  be  denied  a  passport. 

1.  Boudin’s  refusal  to  submit  an  affidavit  concerning  past 
membership  in  the  Communist  Party  teas  an  independent 
ground  for  the  Secretary’s  determination. — In  setting  forth 
the  bases  for  his  determination,  the  Secretary  stated  as  fol¬ 
lows  in  his  affidavit  of  October  14,  1955  ( J.  A.  48-49) : 

In  the  light  of  the  number  of  pro-Communist  associa¬ 
tions  and  activities  of  the  Plaintiff  over  a  lengthy  period 
of  time,  including  reliable  reports  as  late  as  1950  of 
actual  membership  in  the  Communist  Party,  I  con¬ 
sidered  that  these  associations  and  activities,  coupled 
with  the  Plaintiff’s  refusal  to  state  under  oath  whether 
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or  not  he  had  been  a  member  of  the  Communist  Party 
prior  to  June  3 , 1954 ,  when  he  last  received  a  passport, 
warranted  me  in  concluding’  that  lie  was  still  a  sup¬ 
porter  of  the  Communist  movement  and  should  he 
denied  continued  passport  facilities  under  the  estab¬ 
lished  policy  of  Secretaries  of  State  in  recent  years  of 
refusing  passports  to  supporters  of  the  Communist 
movement.  [Emphasis  supplied.] 

And  in  this  Court,  the  Secretary  reiterated  his  grounds  for 
denial  in  his  affidavit  of  January  11,  1956: 

Subsequent  to  June  3,  1954,  the  Department  received 
information  concerning  Appellee’s  conduct,  both  be¬ 
fore  and  after  the  issuance  of  the  limited  passport, 
which,  together  with  Appellee’s  testimony  before  the 
Department  and  continued  refusals  to  state  under  oath 
whether  he  had  been  a  member  of  the  Communist 
Party,  convinced  it  that  his  case  fell  within  the  scope  of 
Section  51.135  of  the  Passport  Regulations,  and  that 
his  travel,  therefore,  would  he  contrary  to  the  interests 
of  the  United  States.  [Emphasis  supplied.] 

These  quotations  make  it  plain  that  Boudin’s  refusal  to 
state  under  oath  whether  he  had  been  a  member  of  the 
Communist  Party  was  an  independent  ground  for  denial 
of  his  application  insofar  as  the  absence  of  the  informa¬ 
tion  requested  in  the  affidavit  resulted  in  a  failure  to  estab¬ 
lish  a  prima  facie  case  for  eligibility  and  in  inadequate 
disclosure  of  material  facts.  The  Secretary’s  statements 
can  be  read  in  no  other  way.  This  conclusion  is  not  altered 
by  Boudin’s  assertion  that  rejection  of  his  application  was 
based  on  substantive  rather  than  on  procedural  grounds, 
since  Boudin’s  silence  on  an  important  aspect  of  his  case 
patently  helped  convince  the  Secretary  that  the  substantive 
criteria  were  applicable. 

If  we  are  correct  in  our  reading  of  the  record  that  the 
Secretary  viewed  Boudin’s  refusal  to  submit  the  affidavit 
as  an  entirely  independent  ground  for  denying  the  applica- 
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tion,  this  ground  forms  a  sufficient  basis  for  upholding  the 
Secretary’s  action  regardless  of  the  validity  of  any  other 
ground.  Of.  Williams  v.  Cravens ,  93  U.  S.  App.  D.  C.  380, 
K  210  F.  2d  874,  certiorari  denied,  348  U.  S.  819;  Baughman 
v.  Green ,  C.  A.  D.  C.,  No.  12717,  decided  January  12,  1956. 
However,  should  the  Court  be  in  doubt  as  to  whether  the 
Secretary  did,  in  fact,  consider  it  to  be  such,  the  cause 
should  be  remanded  to  the  Secretary  in  order  that  he  may 
supplement  the  record  with  a  more  explicit  statement  of 
•  his  reasons.  Of.  Monrote  v.  Britton ,  C.  A.  D.  0.,  No.  12793, 

;  decided  January  30, 1956. 

2.  Boudin’s  failure  to  submit  the  requested  affidavit  ren¬ 
dered  him  ineligible  for  a  passport. — As  we  pointed  out  in 
our  main  brief,  an  affidavit  “with  respect  to  present  or 
past  membership  in  the  Communist  Party”  (22  CFR,  1954 
.  Supp.,  51.142)  may  be  required  to  complete  a  passport 
application  under  the  statutes  and  regulations,  and  Boudin 
has  refused  to  meet  this  requirement.  He  attempts  to 
justify  his  refusal  by  challenging  the  validity  of  the  require¬ 
ment  in  numerous  ways.  In  our  brief  in  Robeson,  we  have 
answered  most  of  these  challenges;  but  since  the  applicant 
there  refused  to  file  any  affidavit  whatsoever,  our  discussion 
was  limited  to  an  affidavit  concerning  present  membership. 
In  the  case  at  bar,  Boudin  has  filed  an  affidavit  with  respect 
to  present  membership  in  the  Communist  Party,  but  not 
with  respect  to  past  membership.  The  following  discussion 
!  will,  therefore,  address  itself  to  the  latter  requirement  and 
to  the  substantive  criteria  of  Section  51.135  of  the  Passport 
Regulations  (22  CFR,  1954  Supp.,  51.135)  which  were  not 
touched  on  in  our  Robeson  brief. 

(a)  Section  51.135  sets  forth  valid  criteria  for  the  denial 
of  passports. — The  court  below  properly  ruled  that  Section 
51.135  is  valid  in  its  entirety  and  that  it  sets  forth  lawful 
criteria  upon  which  the  denial  of  passports  might  be  based 
(J.  A.  135).  Boudin’s  specific  objections  to  this  ruling  are 

_ essentially  two-fold ;  (i)  the  provisions  are  vague  and 

j.j^lambiguous  (B.  Br.  91^23);  and  (ii)  they  impair  his  rights 
■ _ /under  the  First  Amendment  to  the  Constitution.  Col- 
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laterally,  he  asserts  (iii)  that  the  denial  of  his  passport 
was  in  fact  predicated  upon  a  ground  which  is  not  expressed 
in  subsections  (a),  (b),  or  (c)  of  Section  51.135,  and  that 
that  ground  is  itself  vague  and  ambiguous.  None  of  these 
contentions  are  meritorious. 

(i)  The  provisions  of  subsections  (a),  (b),  and  (c)  of 
Section  51.135  are  clear,  meaningful  standards  for  the 
guidance  of  administrative  officers.  Any  applicant  pos¬ 
sessing  sufficient  awareness  of  the  world  about  him  to  have 
occasion  to  travel  abroad  could  not  help  but  he  put  on  ade¬ 
quate  notice  of  the  nature  of  the  reasons  supporting  a  denial 
of  his  application  by  a  recitation  hi  hare  verba  of  the  regu¬ 
lation’s  provisions.  Cf.  American  Communications  Assoc. 
v.  Douds.  339  IT.  S.  382,  412-413.  This  is  particularly  true 
where,  as  here,  the  applicant  is  fully  apprised  of  specific 
information  which  caused  him  to  be  placed  in  a  general 
category.  Moreover,  this  is  not,  as  Boudin  would  make  it, 
either  a  criminal  statute  or  a  criminal  indictment.  It  is  a 
regulation  promulgated  by  the  Secretary  of  State  to  guide 
his  subordinates  in  the  exercise  of  his  discretion  under 
dual  authority:  his  executive  powers  in  the  foreign  affairs 
field,  and  a  Congressional  grant  of  power  to  control  travel.0 
See  also,  infra .  pp.  17-18. 

(ii)  Boudin  contends  that  the  denial  of  his  application  for 
a  passport  constitutes  an  indirect  Governmental  interfer¬ 
ence  with  his  “First  Amendment  *  *  #  rights  to  be  ‘a 
supporter  of  the  Communist  movement’  or  to  engage  ‘in 
activities  which  support  the  Communist  movement’  or  to 
join  the  Communist  party,  at  least  so  long  as  his  conduct 
is  not  within  the  ambit  of  the  Smith  Act,  18  IT.  S.  C.  2385”, 
and  is  therefore  invalid  (B.  Br.  In  answer  to  that  as- 

-  3S 

6  “It  i*  essential  to  meet  the  situation  that  the  Executive  should 
have  wide  discretion  and  wide  authority  of  action.  No  one  can 
foresee  the  different  means  which  may  be  adopted  by  hostile  nations 
to  secure  military  information  or  spread  propaganda  and  dis¬ 
content.”  H.  Rep.  No.  485,  65th  Cong.,  2d  Sess.,  pp.  2-3,  aceom- 
panving  the  hill  which  became  the  Act  of  May  22.  1918,  now  8 
U.S.C.  1185. 


sertion,  we  rest  largely  upon  the  decisions  of  the  Supreme 
Court  rejecting  similar  contentions  in  cases  in  which  direct 
or  indirect  restraints  upon  members  of  the  Communist 
Party  and  others  associated  with  the  Communist  movement 
were  involved  (S.  R.  Br.  43-45).  See  also,  Communist  Party 
of  the  United  States  v.  Subversive  Activities  Control  Board , 
—  U.  S.  App.  D.  C.  — ,  223  F.  2d  531.  But,  in  view  of 
Boudin’s  assertion  that  his  passport  was  denied  “as  a 
penalty  for  allegedly  exercising  those  *  *  *  rights” 

(B.  Br.  23),  further  brief  comment  may  be  appropriate. 

As  Boudin  has  noted  at  page  &  of  his  brief,  the  criteria 
for  passport  denial  set  forth  in  Section  51.135  all  relate 
to  present  activity  (Sections  51.135(a)  and  (b))  or  to  pre¬ 
dictable  future  activity  (Section  51.135(c)).  They  are 
designed  “to  promote  the  national  interest  by  assuring  that 
persons  who  support  the  world  Communist  movement  of 
which  the  Communist  Party  is  an  integral  unit  may  not, 
through  the  use  of  United  States  passports,  further  the 
purposes  of  that  movement  *  *  *”  (22  CFR,  1954  Supp., 
51.135;  emphasis  supplied).  They  are  thus  designed  not 
for  punishment  but  for  the  prevention  of  future  conduct 
which  could  be  achieved  through  the  use  of  a  passport.  As 
the  Supreme  Court  said  in  American  Communications 
Assoc,  v.  Douds,  supra,  in  distinguishing  Cummings  v.  Mis¬ 
souri,  4  Wall.  (U.  S.)  277,  and  Ex  Parte  Garland,  4  Wall. 
(U.  S.)  333 — cases  heavily  relied  on  by  Boudin  elsewhere — 
from  the  situation  then  before  it  involving  the  “non-com¬ 
munist”  affidavit  provisions  of  the  Labor  Management  Rela¬ 
tions  Act  (339  U.  S.  at  413-414) : 

Those  cases  and  this  also,  according  to  the  argument, 
involve  the  proscription  of  certain  occupations  to  a 
group  classified  according  to  belief  and  loyalty.  But 
there  is  a  decisive  distinction :  in  the  previous  decisions 
the  individuals  involved  were  in  fact  being  punished  for 
past  actions;  whereas  in  this  case  they  are  subject  to 
possible  loss  of  position  only  because  there  is  substan¬ 
tial  ground  for  the  congressional  judgment  that  their 
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beliefs  and  loyalties  will  be  transformed  into  future 
conduct.  Of  course,  the  history  of  the  past  conduct  is 
the  foundation  for  the  judgment  as  to  what  the  future 
conduct  is  likely  to  be ;  but  that  does  not  alter  the  con¬ 
clusion  that  §  9(h)  is  intended  to  prevent  future  action 
rather  than  to  punish  past  action.  [Emphasis  in  the 
original.] 

Cf.  Garner  v.  Board  of  Public  Works  of  Los  Angeles ,  341 
IT.  S.  716,  722. 

(iii)  Boudin  argues,  however,  that  regardless  of  the 
validity  rel  non  of  subsections  (a),  (b),  and  (c)  of  Section 
7)1.135,  his  passport  was  denied  on  a  ground  appearing  in 
none  of  these  subsections  but,  instead,  on  the  ground  that  he 
is  “a  supporter  of  the  Communist  movement” — an  al- 
legedlv  unauthorized  and  fatallv  vague  standard  (B.  Br. 

33 a  ).  Again  he  misreads  the  record  and  is  incorrect  as  a 
substantive  matter. 

On  May  27,  1955,  Lov  IV.  Henderson,  Deputy  Under 
Secretary  for  Administration,  informed  Boudin  that  “the 
Secretary  has  disapproved  your  request  for  a  passport  on 
the  ground  that  the  granting  of  passport  facilities  to  you 
is  precluded  under  the  provisions  of  Section  51.135  of  the 
Passport  Regulations”  (J.  A.  10).  In  his  affidavit  of  Octo¬ 
ber  17,  1955,  the  Secretary  averred  that  his  decision  was 
based  on  the  conclusion  “that  further  passport  facilities 
should  be  denied  Plaintiff  under  the  Passport  Regulations 
and  in  the  national  interest”  (J.  A.  47);  that  the  evidence 
warranted  the  conclusion  “that  he  was  still  a  supporter  of 
the  Communist  movement”  (J.  A.  49) ;  and  that,  after  fur¬ 
ther  review  of  the  file,  the  Secretary  was  “still  of  the  view 
that”  Boudin  was  “a  person  whose  travel  abroad  will  sup¬ 
port  the  Communist  movement”  (J.  A.  49).  The  Secre¬ 
tary ’s  affidavit  filed  in  this  Court  on  January  11,  1956, 
avers  that  his  decision  was  based  on  the  conviction  “that 
[Boudin’s]  case  fell  within  the  scope  of  Section  51.135  of 
the  Passport  Regulations  #  *  #.” 

The  foregoing  statements  are  plainly  intended  merely 
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to  identify  the  authority  under  which  action  was  taken  in 
denying  the  passport  application-  This  is  particularly 
evident  in  view  of  the  use  of  the  words  here  complained  of — 
“support  the  world  Communist  movement” — in  the  pre¬ 
amble  of  Section  51.135  as  a  generic  phrase  encompassing 
the  more  detailed  provisions  of  the  ensuing  subsections. 
The  Department’s  statements  were  not  intended  to  serve  the 
function  of  an  administrative  “opinion”  setting  forth  in 
detail  the  particular  grounds  relied  on,  nor  was  there  any 
need  under  the  Regulations  or  otherwise  for  furnishing 
Boudin  a  detailed  statement  of  findings.  The  Regulations 
provide  that  an  applicant  whose  passport  is  tentatively 
denied  shall  be  notified  of  such  refusal  and  of  “the  reasons 
on  which  it  is  based,  as  specifically  as  in  the  judgment  of 
the  Department  of  State  security  considerations  permit” 
(22  CFR,  1954  Supp.,  51.137).  This  was  done  (J.  A.  23). 
There  is  a  similar  requirement  with  respect  to  final  denials 
by  the  Passport  Office  (22  CFR,  1954  Supp.,  51.137),  and 
this,  too,  was  complied  with  (J.  A.  8-9).  The  Regulations 
further  provide  that,  on  petition  to  the  Board  of  Pass¬ 
port  Appeals,  the  applicant  may  request  and  receive  “such 
additional  information  or  explanation  as  may  be  necessary 
to  the  preparation  of  his  case”  (22  CFR,  1954  Supp., 
51.162).  This,  too,  was  done  (J.  A.  49-52).  But,  with 
respect  to  the  Secretary’s  final  determination,  the  Regula¬ 
tions  require  only  that  “[t]he  decision  of  the  Secretary  of 
State  shall  be  notified  in  writing  to  the  applicant”  (22  CFR, 
1954  Supp.,  51.169).  This  does  not  require  anything  more 
than  the  notice  furnished  Boudin  in  Mr.  Henderson’s  let¬ 
ter  of  May  27,  1955  (J.  A.  10).  Cf.  Cole  v.  Young ,  —  XT.  S. 
App.  D.  C.  — ,  226  F.  2d  337.  In  the  light  of  the  other  ma¬ 
terials  in  the  record,  as  well  as  that  letter,  denial  of  Boudin’s 
application  was  plainly  posited  on  the  substantive  grounds 
set  forth  in  Section  51.135  and  on  his  refusal  to  submit  the 
requested  affidavit. 

In  any  event,  we  submit  that  the  phrase  “supporter  of 
the  Communist  movement”  does  not  suffer  from  the  vague¬ 
ness  which  Boudin  asserts.  His  attempt  to  equate  the 
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term  “supporter”  with  the  words  “sympathizer”  and 
“promoter”  in  the  indictment  in  United  States  v.  Latti - 
more ,  94  U.S.  App.  D.C.  268,  215  F.  2d  S47,  is  without  merit 
— apart  from  the  fact  that  we  are  not  here  concerned  with  a 
criminal  statute  or  an  indictment.  In  the  Lattimore  case  this 
Court,  and,  it  appears,  the  District  Court,  both  passed  solely 
on  the  conciseness  of  the  word  “sympathizer”  since  the  two 
words  there  involved — “sympathizer  *  *  *  or  promoter” — 
were  stated  in  the  alternative  in  the  indictment.  112  F. 
Supp.  507,  515-519 ;  215  F.  2d  at  S49,  850.  While  both  courts 
there  held  that  the  use  of  the  word  “sympathizer”  rendered 
the  count  void  for  vagueness,  there  is  a  vast  difference  be¬ 
tween  a  “sympathizer”  as  there  defined  by  the  courts  and 
a  “supporter,”  particularly  in  the  light  of  the  distinction 
drawn  between  beliefs  and  actions  under  the  First  Amend¬ 
ment.  Cf.  American  Communications  Assoc,  v.  Bonds, 
supra;  Comrnunist  Party  of  the  United  States  v.  Subversive 
Activities  Control  Board,  supra,  223  F.  2d  at  545,  546.  The 
word  “sympathizer”  connotes  mere  intellectual  or  emo¬ 
tional  attachment,  whereas  “supporter”  connotes  active  aid 
and  encouragement.7 

(b)  The  Secretary  may  lawfully  require  applicants  to 
submit  affidavits  with  respect  to  past  membership  in  the 
Communist  Party. —  What  we  have  shown  thus  far  estab- 


7  Thus,  Webster’s  International  Dictionary,  2d  Ed.  (1952)  defines, 
in  the  contexts  here  relevant,  the  verbs  “to  sympathize’’  and  “to 
support”  as  follows: 

sympathize  *  *  *  4.  To  be  in  sympathy  intellectually; 

to  understand  through  fellow  feeling;  to  be  favorably  im¬ 
pressed;  as.  to  sympathize  with  one’s  insurgency;  to  sympathize 
with  a  proposal  or  party. 

support  *  *  *  3.  To  uphold  (one)  by  aid  or  countenance; 
to  take  the  side  or  promote  the  cause  of.  esp.  in  a  dispute,  an 
election,  etc.:  to  back  up:  as,  to  support  the  administration  or 
the  defendant  in  an  action:  also,  to  uphold  or  defend  as  valid, 
right,  just,  etc.:  as.  to  support  a  cause;  to  support  a  policy,  even 
at  the  risk  of  his  life  and  fortune;  to  support  the  claims  of  the 
defendant.  [Empahsis  in  the  original.] 
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lishes  the  validity  of  Section  51.135  and  demonstrates  that 
the  provisions  thereof,  coupled  with  and  reinforced  by- 
Boudin’s  failure  to  submit  the  requested  affidavit,  in  fact 
formed  the  basis  of  the  Secretary’s  determination.  Boudin 
further  contends,  however,  that  the  Secretarv  mav  not 
require  the  submission  of  an  affidavit  with  respect  to  past 
membership  in  the  Communist  Party  as  provided  in  Section 
51.142  of  the  Passport  Regulations.  What  we  said  on  this 
question  in  the  Robeson  brief  with  respect  to  affidavits 
concerning  present  membership  in  the  Communist  Party 
is  generally  relevant  here.  See  S.  R.  Br.  45-47.  Although 
we  also  touched  upon  the  requirement  of  an  affidavit  con¬ 
cerning  past  membership  (S.  R.  Br.  47),  further  develop¬ 
ment  of  this  latter  point  is  required  by  the  circumstances  of 
this  case. 

We  think  it  self-evident  that  an  applicant’s  past  mem¬ 
bership  or  non-membership  in  the  Communist  Party  is  a 
fact  of  obvious  relevance  and  great  materiality  to  the  cri¬ 
teria  set  forth  in  Section  51.135.  While  all  these  criteria 
relate  to  present  or  predicted  activity,  “the  history  of  the 
past  conduct  is  the  foundation  for  the  judgment  as  to  what 
the  future  conduct  is  likely  to  be  *  *  American  Com¬ 
munications  Assoc,  v.  Doitds,  339  U.  S.  382  at  413-414. 
“Past  conduct  may  well  relate  to  present  fitness;  past 
loyalty  may  have  a  reasonable  relationship  to  present  and 
future  trust.’’  Garner  v.  Board  of  Pvblic  Works  of  Los 
Angeles,  341  IT.  S.  716  at  720.  There  is  consequently  ample 
justification  for  the  inquiry  here  attempted  hut  thwarted  by 
Boudin’s  failure  to  comply  with  the  Regulations. 

Clearly,  this  justification  for  inquiry  is  not  dissipated  by 
Boudin’s  submission  of  an  affidavit  denying  present  mem¬ 
bership  in  the  Communist  Party.  Such  an  affidavit  is  not 
conclusive  upon  the  Secretary,  although  an  affidavit  admit¬ 
ting  present  membership  would  be  dispositive  (22  CPR, 
1954  Supp.,  51.142).  He  is  still  free  to  find  that  the  ap¬ 
plicant  is,  in  fact,  a  member  of  the  Communist  Party,  or 
that  he  otherwise  falls  within  Section  51.135.  In  this  con¬ 
nection,  Mrs.  Shipley’s  paraphrase  of  the  language  of  Sec- 
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tion  51.135(a)  in  lier  letter  of  February  24,  1955,  notify¬ 
ing  Boudin  of  the  denial  of  his  application  by  the  Passport 
Office,  is  significant  (J.  A.  8-9).  Her  letter  inflamed  Boudin 
that  the  Department  had  reason  to  believe  that  he  had  been 
a  member  of  the  Communist  Party,  and  that  if  his  member¬ 
ship  had  been  terminated,  such  termination  was  merely 
nominal.  Boudin’s  denial  of  present  membership  leaves 
unanswered  the  question  whether,  regardless  of  the  formal 
state  of  his  affiliation  with  the  Communist  Party,  Boudin 
continues  to  support  the  Party  under  its  direction  and 
control. 

Such  further  inquiry  is  not  a  mere  “fishing  expedition’’ 
as  Boudin  denominates  it  (B.  Br.  lib).  To  the  contrary,  it 
is  an  example  of  an  entirely  proper  use  of  confidential  de¬ 
rogatory  information  which  cannot  be  disclosed  to  an  ap¬ 
plicant.  In  Brooks  v.  Laws ,  92  IT.  S.  App.  D.  C.  366,  208 
F.  2d  18,  Chief  Judge  Edgerton  took  cognizance  of  a  com¬ 
parable  practice  in  his  concurring  opinion,  stating  with 
approval  that  (208  F.  2d  at  33) : 

#  #  *  the  information  obtained  by  The  National 

Conference  of  Bar  Examiners  is  confidential  (it  needs 
to  be  so,  else  many  sources  of  information  would  be 
closed  to  it)  and  hence  occasionally  an  examining  board 
will  have  derogatory  information  about  an  applicant, 
and  not  be  able  to  use  it.  This  insufficiency  can  some¬ 
times  be  overcome  by  skillful  interrogation  of  the 
applicant  so  as  to  get  him  to  admit  the  wrong¬ 
doing  *  •  #. 

Finally,  it  should  be  pointed  out  that  Boudin  takes  the 
same  mistaken  view  of  the  nature  of  the  request  for  an 
affidavit  as  does  Robeson,  seeking  to  analogize  it  to  the  oaths 
required  in  Pierce  v.  Carskadon,  83  U.  S.  234,  and  in  the 
Cummings  and  Garland  cases,  supra,  wherein  the  plain¬ 
tiffs  had  two  alternatives :  to  sign  a  prescribed  oath  which 
could  not  be  truthfully  subscribed  to  or  to  forego  the  right 
or  privilege  attendant  thereon.  Here,  as  we  have  already 
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made  clear  (S.  R.  Br.  47),  that  dilemma  does  not  exist. 
The  submission  of  a  truthful  affidavit,  no  matter  what  the 
truth  may  be,  will  not  be  conclusive  either  for  or  against 
the  issuance  of  a  passport.  It  will  merely  be  important 
evidence  for  the  consideration  of  the  Secretary,  who  is  free 
to  find  Boudin  to  be  within  Section  51.135  despite  a  denial 
of  past  membership  or  to  issue  him  a  passport  despite  an 
admission  of  past  membership.  Only  the  refusal  to  sub¬ 
mit  any  affidavit  whatsoever  on  the  matter  of  past  member¬ 
ship  is  conclusive,  since  such  refusal  constitutes  a  failure  to 
comply  with  the  statutes  and  regulations,  to  make  a  prima 
facie  showing  of  eligibility,  and  to  make  due  disclosure  of 
material  information. 

IV 

Boudin  Has  No  Standing  to  Assert  His  Client’s  Rights  Under  the 
Fifth  and  Sixth  Amendments  as  a  Ground  for  Requiring  the 
Granting  of  the  Relief  Sought 

Boudin  urges  that  denial  of  his  passport  deprives  his 
client,  David  N.  Leff,  of  the  constitutional  right  to  the  as¬ 
sistance  of  counsel  guaranteed  by  the  Sixth  Amendment 
— „  and  to  due  process  of  law  under  the  Fifth  Amendment 
S2)  (B7  Br.  &&#)).  But  Boudin  fails  to  point  to  any  prece- 
dent  which  would  give  him  standing  to  assert  the  rights  of  a 
third  party.  In  advancing  this  contention,  Boudin  ignores 
the  fundamental  principle  that  a  litigant  has  no  standing  to 
assert  the  constitutional  rights  of  one  who  is  not  a  party  to 
1  the  proceeding.  Tileston  v.  TJllman,  318  U.  S.  44,  46,  and 
cases  cited. 


CONCLUSION 


For  the  foregoing  reasons,  and  the  reasons  set  forth  in 
our  earlier  briefs,  it  is  respectfully  submitted  that  the  Dis¬ 
trict  Court’s  order  of  November  22,  1955,  should  be  vacated 
and  the  cause  remanded  for  the  entry  of  summary  judg¬ 
ment  for  the  Secretary. 

Leo  A.  Rover, 

United  States  Attorney. 
Paul.  A.  Sweeney, 
i  Benjamin  Forman, 

B.  Jenkins  Middleton, 
Attorneys,  Department  of  Justice. 
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Filed  August  30,  1955 

IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  3850 — ’55 


Leonard  B.  Boudin 
25  Broad  Street 
New  York,  N.  Y. 

Plaintiff 


vs. 

John  Foster  Dulles 
Secretary  of  State 
Department  of  State 
Washington  25,  D.  C. 
Defendant 


COMPLAINT  FOR  A  DECLARATORY  JUDGMENT 
AND  INJUNCTION 

Plaintiff,  LEONARD  B.  BOUDIN,  by  his  attorney,  com¬ 
plaining  of  defendant,  JOHN  FOSTER  DULLES,  Secre¬ 
tary  of  State,  alleges : 

1.  This  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code  Secs.  11-305  and  11-306 ;  Sec.  10  of  the  Administrative 
Procedure  Act,  5  U.S.C.  1009 ;  and  28  U.S.C.  Secs.  1331  and 
2201. 

2.  Defendant,  JOHN  FOSTER  DULLES,  is  Secretary 
of  State  of  the  United  States,  and  is  charged  by  law  with 
the  duty  of  issuing  passports  in  the  United  States. 

3.  Plaintiff  is  a  citizen  of  the  United  States  by  birth. 
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4.  Plaintiff  is  an  attorney  at  law  and  a  member  in  good 
.landing  of  the  Bars  of  the  State  of  New  York,  the  Supreme 
Court  of  the  United  States,  the  Court  of  Appeals  for  the 
District  of  Columbia  and  other  courts. 

5.  On  or  about  June  3, 1954,  defendant  issued  a  passport 
to  plaintiff  permitting  him  to  travel  to  certain  countries 
in  Europe,  to  wit,  Switzerland,  England,  France  and  the 
Netherlands,  during  the  period  from  June  3,  1954,  to 
October  3,  1954. 

6.  Plaintiff  used  the  said  passport  to  travel  to  Europe 
for  the  purpose  of  consulting  with  clients  and  their  other 
counsel  in  England,  the  Netherlands  and  France,  and,  on 
completion  of  his  business,  returned  to  the  United  States. 
In  using  the  said  passport,  plaintiff  complied  with  the  laws 
of  the  United  States,  the  Executive  Orders  of  the  President, 
the  Secretary  of  State’s  rules  and  regulations  pertaining 
to  passports,  and  all  the  terms  and  conditions  set  forth  in 
the  said  passport. 

7.  On  or  about  June  29,  1954,  on  plaintiff’s  request,  the 
said  passport  was  amended  by  defendant  to  include  plain¬ 
tiff’s  wife,  Jean  Boudin. 

8.  On  or  about  October  20,  1954,  plaintiff  applied  to  de¬ 
fendant  for  an  extension  of  the  said  passport  and  its  amend¬ 
ment  to  remove  the  geographical  limitation  to  which  it  was 
subject,  as  specified  in  paragraph  5  above,  so  that  the  plain¬ 
tiff  might  be  enabled  to  travel  to  all  countries  to  which  the 
United  States  permitted  its  citizens  generally  to  travel. 
Plaintiff  requested  the  said  extension  and  amendment  in 
order  to  enable  him  to  travel  to  Europe  to  consult  with 
and  advise  plaintiff’s  clients,  American  citizens  residing 
in  various  countries  in  Western  Europe,  with  respect  to 
their  legal  problems,  including  criminal  and  civil  litigation 
in  the  United  States  District  Courts;  and  defendant  was 
so  advised. 

9.  On  or  about  February  1, 1955,  defendant,  by  the  Direc- 
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tor  of  the  Passport  Office,  advised  plaintiff  that  plaintiff’s 
passport  would  be  extended  and  amended,  as  requested. 

10.  On  February  24,  1955,  defendant,  by  the  Director 
of  the  Passport  Office,  advised  plaintiff  (by  letter,  a  true 
copy  of  which  is  annexed  hereto  as  Exhibit  A)  that  he  had 
changed  his  mind  and  that  plaintiff’s  application  for  exten¬ 
sion  and  amendment  of  his  passport  was  denied  under  cer¬ 
tain  passport  regulations,  a  copy  of  which  is  annexed 
hereto  as  Exhibit  B. 

11.  Defendant’s  action  in  so  denying  plaintiff’s  appli¬ 
cation  was  not  based  on  any  formal  charges  made  against 
plaintiff  or  any  hearing;  nor  was  plaintiff  shown  any  evi¬ 
dence  or  confronted  with  any  witnesses  against  him. 

12.  On  or  about  March  24, 1955,  pursuant  to  the  aforesaid 
regulations  (Exhibit  B)  and  pursuant  to  the  rules  of  the 
Board  of  Passport  Appeals,  promulgated  on  December  30th, 
1952  (a  copy  of  which  is  annexed  hereto  as  Exhibit  C), 
plaintiff  appealed  to  the  Board  of  Passport  Appeals  of  the 
Department  of  State. 

13.  On  May  6,  1955,  an  alleged  hearing  by  the  Board  of 
Passport  Appeals,  purportedly  under  said  rules  of  the 
said  Board,  was  held.  At  that  time,  plaintiff  requested 
that  he  be  permitted  to  examine  the  record  on  which  the 
appeal  would  be  decided;  but  that  request  was  denied  by 
the  Board.  Plaintiff  was  then  subjected  to  interrogation 
concerning  his  past  associations,  writings,  representation 
of  clients  and  public  speeches.  At  the  close  of  the  hearing, 
plaintiff  requested  that  a  copy  of  the  transcript  of  the  hear¬ 
ing  held  be  furnished  to  him;  but  that  request  was  like¬ 
wise  denied  by  the  Board. 

14.  On  May  27,  1955,  purportedly  acting  on  a  recom¬ 
mendation  made  by  the  Board  of  Passport  Appeals,  which 
recommendation  was  never  disclosed  to  plaintiff,  defendant 
iisapproved  plaintiff’s  application  for  a  passport  “on  the 
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basis  of  all  the  evidence,  including  that  contained  in  con¬ 
fidential  reports  of  investigation”,  which  alleged  reports, 
if  indeed  they  do  exist,  were  never  disclosed  to  plaintiff, 
although  duly  demanded.  A  true  copy  of  the  said  letter 
of  disapproval  is  annexed  hereto  as  Exhibit  D. 

15.  On  June  3,  1955,  plaintiff,  by  his  counsel,  requested 
that  defendant  reconsider  his  decision  of  May  27,  1955, 
in  the  light  of  the  decision  of  the  United  States  Court  of 
Appeals  of  the  District  of  Columbia  in  Dulles  v.  Nathan , 
No.  12727 ;  and  either  issue  a  passport  to  plaintiff  in  stand¬ 
ard  form  and  for  standard  duration,  or  grant  plaintiff  an 
immediate  hearing  satisfying  in  all  respects,  the  require¬ 
ments  of  the  said  decision  of  the  Court  of  Appeals.  Al¬ 
though  several  months  have  passed  since  the  said  request 
for  reconsideration  vras  made  and  plaintiff  has  repeatedly 
advised  defendant  of  the  urgent  necessity  for  a  determina¬ 
tion,  since  plaintiff  has  been  and  still  is  required  to  leave 
for  Europe  to  consult  with  his  clients  with  respect  to  their 
legal  problems  in  pending  criminal  and  civil  litigation  in 
the  United  States  courts  and  otherwise;  defendant  has 
failed  to  determine  plaintiff’s  request  for  reconsideration. 

16.  The  said  action  of  defendant  in  failing  and  refusing 
to  extend  and  amend  plaintiff’s  passport  is  unlawful  in 
that: 

a.  Plaintiff,  as  an  American  citizen,  has  a  right  under 
the  First,  Fifth,  Ninth  and  Tenth  Amendments  to  the  Con¬ 
stitution  of  the  United  States  to  travel  outside  the  United 
States. 

b.  Plaintiff,  as  an  American  citizen,  has  a  constitutional 
right  to  travel  for  the  purpose  of  engaging  in  his  profession 
as  an  attorney  at  law,  and  of  earning  a  livelihood,  as  guaran¬ 
teed  to  him  by  the  First  and  Fifth  Amendments  to  the 
Constitution. 

c.  Plaintiff,  as  a  member  of  the  Bar  of  State  and  Fed¬ 
eral  courts,  has  a  duty  to  his  clients  who  are  resident  in 


various  countries  of  Western  Europe  to  meet  and  consult 
with  them,  at  their  request,  with  respect  to  their  legal 
problems,  including  certain  criminal  proceedings  pending 
against  one  of  them  in  the  United  States  District  Court  for 
the  Southern  District  of  New  York  and  certain  civil  litiga¬ 
tion  instituted  by  some  of  them  and  to  be  instituted  by 
others  against  defendant  in  order  to  secure  passports  un¬ 
lawfully  denied  to  them. 

d.  Plaintiff  at  all  times  had  used  his  passport  in  accord¬ 
ance  with  the  laws,  regulations  and  orders  relating  thereto 
and  in  pursuance  of  the  terms  and  conditions  set  forth  in  the 
said  passport. 

e.  The  statutes  of  the  United  States,  including  the  Pass¬ 
port  Act  of  1926,  fail  to  set  forth  standards,  which  are  con¬ 
stitutionally  requisite,  for  the  denial  of  passports  by  the 
Secretary  of  State;  the  said  statutes  do  not  authorize  the 
Secretary  of  State  to  impose  political  conditions  upon  the 
issuance  of  passports;  and  although  the  said  statutes  im¬ 
pose  on  the  Secretary  of  State  certain  ministerial  duties 
in  connection  with  the  issuance  of  passports,  they  do  not 
give  him  the  power,  discretionary  or  otherwise,  to  determine 
which  American  citizens  may  receive  passports  and  thus 
be  able  to  travel  abroad. 

f.  Although  the  said  passport  regulations  (Exhibit  B) 
purport  to  be  based  upon  the  Passport  Act  of  1926,  that 
statute  does  not  authorize  the  issuance  of  regulations  by  the 
Secretary  of  State;  and  the  said  regulations  are  therefore 
invalid. 

g.  The  said  passport  regulations  (Exhibit  B)  are  illegal 
and  invalid  in  that  they:  (1)  interfere  with  plaintiff’s  right 
to  travel,  in  violation  of  the  First,  Fifth,  Ninth  and  Tenth 
Amendments  to  the  Constitution;  (2)  impose  political  con¬ 
ditions  on  plaintiff’s  right  to  travel,  in  violation  of  the  said 
Amendments  to  the  Constitution;  (3)  establish  unconsti¬ 
tutionally  vague  conditions  on  plaintiff’s  right  to  travel, 
in  violation  of  the  said  Amendments  to  the  Constitution; 
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(4)  establish  unconstitutionally  vague  conditions  on  plain¬ 
tiff's  right  to  travel,  in  violation  of  the  said  Amendments 
to  and  of  Article  1,  Sections  1  and  8,  of  the  Constitution; 

(5)  constitute  an  unlawful  assumption  by  defendant  of 
legislative  power,  by  reason  of  the  absence  of  standards 
established  by  Congress,  in  violation  of  Article  I,  Section 
1,  of  the  Constitution;  (6)  fail  to  accord  to  plaintiff  a  hear¬ 
ing  in  accordance  with  the  requirements  of  the  Fifth 
Amendment  to  the  Constitution. 


17.  The  rules  of  the  Board  of  Passport  Appeals  (Exhibit 
C)  are  invalid  and  deny  due  process  to  plaintiff  in  that 
they: 

a.  impose  a  political  test  upon  the  processing  of  appeals 
by  requiring  appellant,  and,  particularly,  plaintiff,  to  ex¬ 
ecute  a  non-Communist  affidavit  demanded  by  the  Pass¬ 
port  Office; 

b.  are  based  on  and  adopt  the  invalid  standards  set  forth 
in  the  said  passport  regulations  (Exhibit  B) ; 

c.  fail  to  accord  appellants,  and,  particularly,  plaintiff, 
a  hearing  in  accordance  with  the  requirements  of  the  due 
process  clause  of  the  Constitution,  in  that  the  Board:  (1) 
refuses  to  disclose  to  appellants  and,  particularly,  to  plain¬ 
tiff,  the  evidence,  if  any,  on  which  the  Passport  Office  made 
its  decision;  (2)  refuses  to  confront  appellants  and,  par¬ 
ticularly,  plaintiff,  with  the  witnesses  or  evidence  against 
him,  or  to  make  such  witnesses  available  for  cross-examina¬ 
tion  by  appellants  and  plaintiff;  (3)  bases  its  actions  on 
evidence  never  disclosed  to  appellants  and,  particularly,  to 
plaintiff;  (4)  may  not  consider  and  did  not  here  consider 
matters  “relevant  to  the  legality  or  propriety  of  the  hear¬ 
ings  or  other  procedures  of  the  Board”;  (5)  does  not  make 
the  record  before  it  available  to  appellants  and,  particularly, 
to  plaintiff;  (6)  makes  no  decision  upon  the  record  before 
it  or  otherwise,  but  merely  gives  advice  to  the  Secretary 
of  State,  which  is  not  revealed  to  appellants  and  which 
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here  was  not  revealed  to  plaintiff;  (7)  does  not  accord  ap¬ 
pellants  and  did  not  here  accord  plaintiff  an  opportunity  to 
argue  the  matter  before  the  Secretary  of  State  or  before 
any  other  person  or  body  making  the  final  decision. 

18.  The  said  delays  and  denial  of  a  passport  have  been 
arbitrary,  capricious  and  without  warrant  or  authority  in 
the  laws  of  the  United  States  and  are  contrary  to  the  Uni¬ 
versal  Declaration  of  Human  Rights  of  the  United  Nations. 

19.  The  said  actions  of  defendant  in  denying  plaintiff 
an  extension  and  amendment  of  his  passport  have  interfered 
with  plaintiff’s  practice  of  his  profession,  livelihood,  and 
his  performance  of  responsibilities  which  he  has  to  his 
clients ;  thus  causing  irreparable  injury  to  plaintiff,  in  viola¬ 
tion  of  his  rights  under  the  First  and  Fifth  Amendments 
to  the  Constitution.  Such  injury  will  continue  so  long  as 
defendant  is  permitted  to  withhold  a  passport  from  plain¬ 
tiff. 

20.  Plaintiff  has  no  adequate  remedy  at  law. 

WHEREFORE,  plaintiff  prays  for  a  judgment : 

a.  Decreeing  that  plaintiff,  as  an  American  citizen,  is 
entitled  to  a  passport  under  the  statutes  of  the  United 
States,  including  the  Passport  Act  of  1926 ;  decreeing  that 
plaintiff,  as  an  American  lawyer  and  a  member  of  the  bar 
of  the  State  and  Federal  courts,  is  entitled  to  a  passport 
under  the  Constitution  and  the  laws  of  the  United  States  m 
order  to  travel  abroad  in  the  pursuit  of  his  profession  and 
for  the  purpose  of  advising  his  clients,  who  are  American 
nationals  resident  abroad,  with  respect  to  their  legal  prob¬ 
lems,  to  their  rights  and  duties  as  American  citizens,  and 
to  litigation  in  which  they  are  now  engaged  with  agencies 
of  the  United  States  Government 

b.  Decreeing  that  the  aforesaid  passport  regulations  of 
the  Secretary  of  State  and  Rules  of  the  Board  of  Passport 
Appeals  are  invalid,  illegal  and  in  violation  of  the  Pass- 
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port  Act  of  1926,  the  Constitution  of  the  United  States  and 
the  Declaration  of  Human  Rights; 

c.  Enjoining  defendant  from  continuing  to  deny  a  pass¬ 
port  to  plaintiff; 

d.  Directing  defendant  to  issue  a  passport  to  plaintiff 
forthwith; 

e.  Granting  plaintiff  a  preliminary  injunction  enjoining 
defendant  from  denying  a  passport  to  plaintiff  and  direct¬ 
ing  defendant  to  issue  a  passport  to  plaintiff  for  plaintiff’s 
use  during  the  pendency  of  this  action. 

Filed  August  30,  1955 
COPY 
EXHIBIT  "A" 

DEPARTMENT  OF  STATE 
Washington 

February  24,  1955 

In  reply  refer  to 

F130 — Boudin,  Leonard  B. 

Mr.  Leonard  B.  Boudin 
Shapiro,  Rabinowitz  &  Boudin, 

Attorneys  at  Law, 

25  Broad  Street, 

New  York  5,  New  York. 

Dear  Mr.  Boudin: 

Reference  is  made  to  your  letter  of  January  21, 1955,  and 
to  your  call  at  the  Department  regarding  your  desire  to 
obtain  an  extension  of  the  passport  which  was  issued  to 
you  on  June  3,  1954.  At  the  time  of  your  call  you  were 
told  that  the  extension  would  be  granted. 

However,  the  Department  subsequently  received  evidence 
which  made  it  necessary  to  hold  that  your  case  falls  within 
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the  scope  of  Section  51.135  of  the  Passport  Regulations, 
and  that  yon  are,  thus,  ineligible  to  obtain  farther  passport 
facilities.  In  this  connection,  evidence  has  been  obtained 
that  yon  were  a  member  of  the  Communist  Party,  and  re¬ 
ports  of  yonr  activities  in  recent  years  indicate  that  if  your 
membership  was  terminated,  it  was  under  such  circum¬ 
stances  as  to  warrant  the  conclusion,  not  otherwise  rebutted 
by  the  evidence,  that  you  continue  to  act  in  the  furtherance 
and  under  the  discipline  of  the  Communist  Party. 

You  may,  if  you  so  desire,  appeal  this  decision  to  the 
Board  of  Passport  Appeals,  as  provided  in  Sections  51.138 
and  51.139  of  the  Passport  Regulations.  A  copy  of  the 
rules  of  the  Board  of  Passport  Appeals  is  enclosed  for  your 
information. 

Sincerely  yours, 

/s/  R.  B.  SHIPLEY, 

R.  B.  Shipley, 
Director,  Passport  Office. 

Enclosure : 

Rules  of  the  Board  of  Passport  Appeals 

Filed  August  30,  1955 

EXHIBIT  "B" 

[Note :  Exhibit  “B”  consists  of  a  copy  of  the  Regulations 
of  the  Secretary  of  State  which  are  printed  in  Title  22  of 
the  Code  of  Federal  Regulations,  Sections  51.135  through 
51.143.  See  22  C.F.R.  1954  Supp.] 

Filed  August  30,  1955 

EXHIBIT  "CT 

[Note :  Exhibit  “C”  consists  of  a  copy  of  the  Regulations 
of  the  Secretary  of  State,  “Rules  of  the  Board  of  Passport 
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Appeals”,  which  are  printed  in  Title  22  of  the  Code  of 
Federal  Regulations,  Sections  51.151  through  51.170.  See 
C.F.R.  1954  Supp.] 

Filed  August  30,  1955 
COPY 
EXHIBIT  "D" 

May  27,  1955 

Dear  Mr.  Boudin: 

I  refer  to  the  disapproval  of  your  request  for  passport 
facilities  by  the  Director  of  the  Passport  Office  on  February 
24,  1955,  and  your  subsequent  appeal  from  that  determina¬ 
tion  to  the  Board  of  Passport  Appeals  in  accordance  with 
Section  51.157  of  the  Board’s  Rules. 

After  due  notice,  a  hearing  was  convened  on  May  6, 1955, 
at  which  you  appeared  personally  accompanied  by  counsel 
and  presented  evidence  in  your  own  behalf.  In  accordance 
with  Section  51.140  of  the  Passport  Regulation,  the  Board 
subsequently  submitted  to  the  Secretary  of  State  its  rec¬ 
ommendation  as  to  the  disposition  of  this  matter. 

After  a  review  of  the  entire  record  and  on  the  basis  of 
all  the  evidence,  including  that  contained  in  confidential 
reports  of  investigation,  the  Secretary  has  disapproved 
your  request  for  a  passport  on  the  ground  that  the  grant¬ 
ing  of  passport  facilities  to  you  is  precluded  under  the 
provisions  of  Section  51.135  of  the  Passport  Regulations. 

Sincerely  yours, 

For  the  Secretary  of  State: 

Loy  W.  Henderson 
Deputy  Under  Secretary 
for  Administration 
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Leonard  B.  Boudin,  Esquire 

Shapiro,  Rabinowitz  and  Boudin, 

Attorneys  at  Law, 

25  Broad  Street, 

New  York  5,  New  York 

Copy  to: 

Harry  I.  Rand,  Esquire 

Filed  September  22,  1955 

MOTION  OF  PLANTIFF  FOR  PRELIMINARY  INJUNCTION 

Plaintiff,  by  his  attorney,  moves  for  a  Preliminary  In¬ 
junction  enjoining  defendant,  his  officers,  agents,  servants, 
employees,  and  attorneys,  and  all  persons  in  active  concert 
or  participation  with  them,  from  withholding  a  passport 
from  plaintiff  pending  the  determination  of  this  action; 
and  directing  defendant  forthwith  to  issue  a  passport  to 
plaintiff  for  his  use  pending  the  determination  of  this 
action. 

In  support  of  this  Motion,  plaintiff  refers  to  the  Com¬ 
plaint  and  the  annexed  affidavits  of  Leonard  B.  Boudin 
and  Harry  I.  Rand,  filed  herewith. 

The  grounds  for  this  Motion  are  that  unless  so  enjoined, 
defendant’s  actions  complained  of  in  the  Complaint  will 
cause  the  plaintiff  irreparable  injury  before  this  action 
can  be  determined. 

Filed  September  22,  1955 

MOTION  OF  PLANTIFF  FOR  SUMMARY  JUDGMENT 

Plaintiff,  by  his  attorney,  respectfully  moves  that  the 
Court  enter  a  summary  judgment  in  his  favor,  granting  to 
plaintiff  the  relief  prayed  for  in  the  Complaint  filed  herein. 

In  support  of  this  Motion,  plaintiff  refers  to  the  Com- 
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plaint  and  the  annexed  affidavits  of  Leonard  B.  Boudin  and 
Harry  I.  Rand,  filed  herewith. 

This  Motion  is  made  on  the  ground  that  there  is  no 
genuine  issue  as  to  any  material  fact  and  that  plaintiff  is 
entitled  to  judgment  as  prayed  for  in  the  Complaint  as  a 
matter  of  law. 

Filed  September  22,  1955 

AFFIDAVIT  OF  LEONARD.  B.  BOUDIN 

LEONARD  B.  BOUDIN,  being  duly  sworn,  deposes  and 
says : 

1.  I  am  the  plaintiff  herein  and  make  this  affidavit  in 
support  of  the  motion  for  summary  judgment  and  the  mo¬ 
tion  for  a  preliminary7  injunction  which  have  been  filed 
herein  on  my  behalf. 

2.  I  have  read  the  complaint  filed  in  this  action  and  know 
the  contents  thereof.  All  of  the  facts  alleged  in  the  com¬ 
plaint  are  true,  and  I  incorporate  them  in  this  affidavit. 

3.  I  was  admitted  to  the  Bar  of  the  State  of  New  York, 
in  January,  1936,  and  have  been  a  member  of  that  Bar  and 
actively  engaged  in  the  practice  of  law  since  my  admission. 
I  have  also  been  admitted  to  practice  before  the  United 
States  Supreme  Court,  the  United  States  District  Court 
for  the  Southern  District  of  New  York,  the  United  States 
Court  of  Appeals  for  the  Second  Circuit,  and  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 

4.  On  April  28, 1954, 1  filed  an  application  for  a  passport 
with  the  Passport  Office,  in  New  York  City.  The  purpose 
of  my  then  proposed  trip,  as  stated  in  that  passport  appli¬ 
cation,  was  to  travel  to  Switzerland,  England,  France  and 
Italy,  for  both  business  and  pleasure.  More  particularly,  it 
was  necessary  that  I  consult  with  and  advise  certain  of  my 
clients,  then  resident  in  Europe,  with  respect  to  legal  prob- 
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lems  arising  from  criminal  proceedings  in  the  United  States 
District  Court,  Southern  District  of  New  York;  litigation 
before  the  Administrative  Tribunal  of  the  International 
Labor  Organization;  and  other  litigation  then  pending  or 
contemplated  in  this  Court.  A  detailed  statement  of  the 
reasons  for  my  proposed  trip  were  set  forth  in  a  letter, 
dated  May  20th,  1954,  which  I  addressed  to  Mr.  Ashley 
Nicholas,  Deputy  Director,  Passport  Office.  A  true  copy 
of  that  letter  is  annexed  hereto  and  incorporated  herein, 
as  “Exhibit  1”. 


5.  Under  date  of  May  25,  1954,  the  then  Director  of  the 
Passport  Office,  Mrs.  Ruth  B.  Shipley,  wrote  me,  stating 
that  my  application  had  been  disapproved,  “tentatively”, 
on  the  ground  that  “it  has  been  alleged  that  you  are  a  Com¬ 
munist.”  A  copy  of  that  letter  is  annexed  hereto  and  in¬ 
corporated  herein,  as  “Exhibit  2”. 

6.  On  June  2  and  3,  1954,  I  met  with  Mrs.  Shipley  and 
various  members  of  her  staff,  discussed  the  tentative  dis¬ 
approval  of  my  application,  and  requested  that  a  passport 
be  issued  to  me.  I  pointed  out  that  my  proposed  trip  was 
essential  to  the  interests  of  my  clients.  Although  Mrs. 
Shipley  initially  expressed  her  disagreement,  she  finally 
agreed  to  give  me  a  passport,  provided  that  I  would  execute 
an  affidavit  in  accordance  with  the  Passport  Regulations. 
I  replied  that  the  imposition  of  such  a  condition  on  the 
right  to  travel  was  unsupported  by  statute,  in  violation  of 
the  Constitutional  rights  of  American  citizens,  and  par¬ 
ticularly  improper  in  the  case  of  an  American  lawyer  who 
was  compelled  to  go  abroad  in  pursuance  of  his  professional 
responsibilities.  I  was,  however,  unable  to  persuade  Mrs. 
Shipley  to  withdraw  her  demand  for  such  an  affidavit.  Fol¬ 
lowing  some  discussion  concerning  the  form  of  the  pro¬ 
posed  affidavit,  we  finally  agreed  upon  an  affidavit  which 
she  regarded  as  satisfactory  and  in  compliance  with  the 
requisite  regulations.  Thereupon,  on  June  3,  1954,  I  ex- 
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ecuted  the  affidavit  before  Mr.  Willis  Young,  an  officer 
of  the  Passport  Office.  A  true  copy  of  that  affidavit  is  an¬ 
nexed  hereto,  and  incorporated  herein,  as  “Exhibit  3”. 

7.  On  that  very  day,  June  3,  1954,  or  the  following  day, 
I  received  a  passport,  limited  to  the  period  of  June,  1954 
to  October,  1954,  to  travel  to  and  in  the  four  European 
nations  specified  above. 

8.  I  thereupon  left  for  Europe,  on  or  about  June  8, 1954; 
travelled  to  Paris,  Amsterdam  and  London,  where  I  met 
with  my  various  clients  and  their  other  counsel,  advised 
them  with  respect  to  their  legal  problems,  and  secured  the 
information  necessary  for  my  representation  of  them ;  and, 
having  fulfilled  my  mission,  returned  to  the  United  States 
on  or  about  June  22,  1954. 

9.  On  or  about  June  29,  1954, 1  telephoned  Mr.  Nicholas, 
Deputy  Director  of  the  Passport  Office,  and  asked  that  my 
wife’s  name  be  added  to  my  passport,  in  accordance  with 
my  original  application.  The  passport  was  thereupon  duly 
amended  in  accordance  with  my  request. 

10.  On  October  20,  1954,  I  sent  my  passport  to  Mr. 
Nicholas  and  addressed  a  letter  to  him,  requesting  that  the 
passport  be  extended  to  June  6,  1956,  and  amended  to  per¬ 
mit  travel  to  the  various  countries  in  Western  Europe 
which  the  United  States  was  permitting  its  citizens  to  visit. 
A  true  copy  of  that  letter  is  annexed  hereto  and  incorporat¬ 
ed  herein,  as  “Exhibit  4”. 

When  there  was  no  action  on  my  request,  I  met  with 
Mrs.  Shipley  and  Mr.  Nicholas,  in  Washington,  on  February 
1,  1955.  As  had  previously  occurred,  it  was  suggested  that 
my  representation  of  certain  clients  might  be  contrary 
to  the  best  interests  of  the  United  States.  In  particular, 
reference  was  made  to  proceedings  then  pending  before  the 
Administrative  Tribunal  of  the  International  Labor  Organ¬ 
ization,  in  which  I  represented  certain  employees  of  the 
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United  Nations  Scientific  and  Cultural  Organization,  com¬ 
monly  referred  to  as  “UNESCO”,  who  were  engaged  in  dis¬ 
putes  with  UNESCO  over  the  legality  of  the  termination 
of  their  employment. 

I  noted  that  the  United  States  was  a  member  of  UNESCO ; 
that  UNESCO  had  agreed  to  submit  all  disputes  concerning 
its  personnel  to  the  Administrative  Tribunal;  that,  conse¬ 
quently,  the  United  States,  as  a  member  of  the  UNESCO 
organization,  was  bound  thereby;  and  that  the  United 
States,  as  a  vigorous  exponent  of  the  rule  of  law,  could 
not  properly  take  the  position  that  my  appearance  before 
the  Tribunal  might  in  any  respect  be  contrary  to  the  best 
interests  of  the  United  States. 

After  some  further  discussion,  Mrs.  Shipley  decided  that 
a  passport  should  issue  to  me,  and  she  directed  Mr.  Nicholas 
to  make  the  necessary  arrangements.  She  also  agreed  to 
have  the  geographical  limitations  removed  from  the  ap¬ 
plication,  and  so  directed  Mr.  Nicholas.  Although  I  under¬ 
stood  that  the  passport  would  issue  shortly,  I  was  com¬ 
pelled  to  leave  Washington  on  other  business  and  could 
not  remain  to  pick  up  the  passport. 

11.  The  passport  which  I  had  been  told  would  issue,  how¬ 
ever,  never  did  arrive.  Instead,  on  February  26,  1955,  I 
received  a  letter  from  Mrs.  Shipley,  dated  February  24, 
1955,  advising  that,  notwithstanding  Mrs.  Shipley’s  prior 
assurance  that  the  passport  would  be  extended,  “the  De¬ 
partment  subsequently  received  evidence  which  made  it 
necessary  to  hold  that  your  case  falls  within  the  scope  of 
Section  51.135  of  the  Passport  Regulations,  and  that  you 
are,  thus,  ineligible  to  obtain  further  passport  facilities.” 
A  true  copy  of  that  letter  is  annexed  hereto  and  incorpo¬ 
rated  herein,  as  “Exhibit  5.” 

12.  An  extended  illness  and  hospitalization  prevented  me 
from  immediately  attending  to  this  matter.  On  March  18, 
1955,  however,  I  again  met,  in  Washington,  with  Mrs.  Ship- 
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ley  and  Mr.  Nicholas.  Mrs.  Shipley  then  stated  that  sev¬ 
eral  days  after  she  had  agreed  to  issue  the  extended  pass¬ 
port  to  me,  a  “coordinate  branch”,  presumably  of  the  State 
Department,  had  supplied  “new  evidence”  against  me.  Al¬ 
though  I  requested  identification  of  this  “coordinate 
branch”,  challenged  the  existence  of  any  “new  evidence”,  and 
demanded  its  production;  the  “coordinate  branch”  was  not 
identified,  and  no  evidence  whatever,  new  or  otherwise, 
was  disclosed  to  me. 

13.  On  March  24,  1955,  I  filed  a  petition  for  appeal  to 
the  Board  of  Passport  Appeals.  .  A  true  copy  of  that  peti¬ 
tion  is  annexed  hereto  and  incorporated  herein,  as  “Ex¬ 
hibit  6”. 

14.  On  May  6,  1955,  a  hearing  was  held  before  a  panel 
of  the  Board  of  Passport  Appeals.  I  appeared  together 
with  my  counsel,  Harry  I.  Rand.  At  the  outset  of  the  hear¬ 
ing,  my  counsel  filed  written  Objections  to  the  legality  of 
the  Passport  Regulations  and  to  the  standards  applied  and 
procedures  followed  in  my  case.  A  true  copy  of  those  Ob¬ 
jections  i  is  annexed  hereto  and  incorporated  herein,  as 
“Exhibit  7”. 

I  thereupon  testified  under  oath  that  the  averments  which 
I  had  sworn  to  in  my  affidavit  of  June  3,  1954  (Exhibit  3 
herein)  had  continued  to  be  true  and  were  true  as  of  the  date 
of  the  hearing  before  the  Board. 

No  evidence,  testimonial  or  documentary,  was  offered 
by  any  representative  of  the  Passport  Office  or  the  Board 
of  Passport  Appeals,  or  by  any  other  person. 

During  the  course  of  the  hearing,  and  despite  the  ob¬ 
jection  of  my  counsel,  the  Chairman  of  the  Board  stated 
that  in  making  its  recommendation  to  the  Secretary  of 
State,  it  would  consider  and  rely  on  “reports”,  which  re¬ 
ports  he  refused  to  disclose  to  me  or  to  my  counsel,  al¬ 
though  a  demand  for  such  disclosure  was  made. 

15.  Following  the  hearing  before  the  Board,  the  Secre- 
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tary  of  State,  through  his  Deputy  Under  Secretary  for  Ad¬ 
ministration,  addressed  a  letter  to  me,  dated  May  27, 1955, 
advising  that  he  had  received  a  recommendation  from  the 
Board  of  Passport  Appeals  and  that  after  “a  review  of  the 
entire  record  and  on  the  basis  of  all  the  evidence,  including 
that  contained  in  confidential  reports  of  investigation”,  he 
had  disapproved  my  request  for  a  passport.  A  true  copy 
of  that  letter  is  annexed  hereto  and  incorporated  herein,  as 
“Exhibit  8”. 


16.  The  continued  denial  by  the  Secretary  of  State  of 
passport  facilities  to  me  has  seriously  and  irreparably 
damaged  me  and  my  clients.  The  Secretary’s  refusal  to 
issue  a  passport  has  prevented  me  from  fulfilling  obligations 
which,  as  a  lawyer,  I  have  to  my  clients.  Moreover,  so  long 
as  I  am  denied  a  passport  and  thus  prevented  from  con¬ 
ferring  with  my  clients  abroad,  I  shall  and  my  clients  shall 
continue  to  be  grievously  injured. 

Thus  because  of  the  action  of  the  Secretary  of  State : 

a.  I  was  prevented  from  participating,  on  behalf  of  my 
clients,  in  the  proceedings  held  this  Spring  before  the  Ad¬ 
ministrative  Tribunal  of  the  International  Labor  Organiza¬ 
tions  in  Geneva. 

b.  I  have  been  prevented  from  consulting  with  my  client, 
Mr.  Maxwell  N.  Weisman,  the  plaintiff  in  Weisman  v. 
Dulles ,  an  action  which  I  have  instituted  on  his  behalf  and 
which  is  now  pending  in  this  Court.  Such  consultation  is 
essential  in  order  to  prepare  for  the  filing  of  a  motion  for 
summary  judgment  in  that  case. 

c.  I  have  been  prevented  from  conferring  with  my  client, 
Mr.  David  N.  Leff,  the  defendant  in  criminal  proceedings 
recently  instituted  by  the  United  States  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York.  Such 
conference  is  essential  in  order  adequately  to  prepare  Mr. 
Leff’s  defense. 
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d.  I  have  been  prevented  from  conferring  with  Mr.  Left 
and  other  American  nationals  now  resident  in  France,  with 
respect  to  their  disputes  with  the  State  Department,  which 
has  refused  to  act  favorably  upon  their  respective  applica¬ 
tions  for  passports. 

e.  I  have  been  prevented  from  conferring  with  my  clients, 
Mr.  and  Mrs.  Gordon  Mclntire,  now  resident  in  Rome,  on 
whose  behalf  I  have  recently  instituted  an  action  against 
the  Secretary  of  State,  'with  respect  to  his  denial  of  pass¬ 
ports  to  the  Mclntires,  which  action  is  now  pending  in  this 
Court. 

f.  I  have  been  prevented  from  conferring  with  clients 
in  England,  “who  have  requested  that  I  visit  them  and  ad¬ 
vise  and  consult  with  them  "with  respect  to  their  legal  prob¬ 
lems. 

g.  I  have  been  prevented  from  consulting  with  clients  in 
France  and  their  local  counsel  there  on  matters  affecting 
their  relations  with  UNESCO  and  the  appeal  from  de¬ 
cisions  rendered  in  their  cases  by  the  Administrative  Tri¬ 
bunal  which  UNESCO  may  take  to  the  International  Court 
of  Justice. 

I  am  mindful  of  the  continual  suggestions  by  representa¬ 
tives  of  the  State  Department  that  my  clients  in  Europe 
should  travel  to  the  United  States  to  confer  with  me  here. 
Thus,  in  a  telegram  addressed  to  me  by  Mrs.  Shipley,  on 
May  27,  1954,  in  response  to  my  urgent  request  for  pass¬ 
port  facilities,  she  states,  “Your  clients,  David  N.  Leff  and 
Maxwell  N.  Weisman,  will  be  granted  passport  facilities 
for  return  U.  S.  if  they  desire  to  come  here  for  consultation”. 
The  State  Department  representatives  who  have  continued 
to  make  these  suggestions  know  as  well  as  I  do,  however, 
that  should  these  clients  come  to  the  United  States  for  con¬ 
sultation  with  me,  they  would  be  prevented  thereafter  from 
leaving  the  United  States  and  returning  to  their  families 
and  work  abroad.  Thus,  the  very  disputes  with  the  State 
Department  in  which  these  of  my  clients  are  engaged  would 
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be  rendered  academic  and  moot.  It  occurs  to  me  that  these 
continual  suggestions  by  the  State  Department  representa¬ 
tives  and  the  refusal  of  the  Secretary  of  State  to  grant 
me  passport  facilities  may  be  designed  to  compel  this  very 
result  as  well  as  to  retaliate  against  me  for  representing 
the  interests  of  these  clients. 

17.  As  a  direct  result  of  the  action  of  the  Secretary  of 
State  in  denying  passport  facilities  to  me,  I  have  been  and 
am  being  deprived  of  an  opportunity  effectively  to  practice 
my  profession  of  the  law  and  have  suffered  and  will  con¬ 
tinue  to  suffer  a  substantial  and  irreparable  loss  of  income 
in  the  practice  of  the  law. 

/s/ 

LEONARD  B.  BOUDIN 
Subscribed  and  sworn  to  before  me, 
this  16th  day  of  September,  1955. 

/s/  Harvey  L.  Harris 
Notary  Public 

Filed  September  22,  1955 

EXHIBIT  1 

SHAPIRO,  RABINOWITZ  &  BOUDIN 
Attorneys  at  Law 
25  Broad  Street 
New  York  5,  N.  Y. 

Telephone 
Digby  4-5564 

Samuel  P.  Shapiro 
Victor  Rabinowitz 
Leonard  B.  Boudin 

Mr.  Ashley  Nicholas, 

Deputy  Director,  Passport  Office 
Department  of  State 
Washington,  D.  C. 

Dear  Mr.  Nicholas: 

I  think  it  might  be  well  for  you  to  have  a  precise  state- 


ment  in  writing  of  the  details  and  purposes  of  my  travel 
plans  so  that  there  can  be  no  possibility  of  misunderstand¬ 
ing. 

I  will  leave  on  June  8th  by  plane  from  New  York  to  Paris, 
having  modified  my  prior  arrangements  because  of  the  de¬ 
lay  in  action  upon  this  application. 

The  purpose  of  my  visit  is  (1)  to  prepare  the  defense 
in  United  States  v.  Leff,  a  criminal  proceeding  now  pending 
in  the  United  States  District  Court  in  the  Southern  Dis¬ 
trict  of  New  York;  (2)  to  advise  Mr.  Leff  concerning  cer¬ 
tain  other  related  legal  matters,  including  the  State  De¬ 
partment’s  seizure  of  his  passport  and  his  litigation  before 
the  Administrative  Tribunal  of  the  International  Labor 
Organization;  (3)  to  consult  and  advise  Mr.  Maxwell  Weis- 
man  of  Amsterdam  concerning  your  office’s  purported  rev¬ 
ocation  of  his  passport  and  to  prepare  his  case  in  pro¬ 
ceedings  before  your  office  and  the  Board  of  Passport  Ap¬ 
peals,  and  to  prepare  for  motion  and  trial  in  Weisman  v. 
Dulles,  the  civil  action  instituted  by  me  as  Mr.  Weisman’s 
attorney,  now  pending  in  the  United  States  District  Court 
of  the  District  of  Columbia;  (4)  to  consult  with  other 
clients  in  London  in  order  to  adequately  represent  them  in 
proceedings  in  your  office  and  before  the  Board  of  Pass¬ 
port  Appeals. 

I  plan  to  return  to  New  York  no  later  than  June  22nd 
and  to  leave  for  Europe  with  my  wife  in  the  second  week  in 
July.  The  purposes  of  this  second  trip  are  three-fold:  (1) 
a  vacation;  (2)  to  aid  Mr.  Leff  and  his  French  attorneys  in 
the  preparation  of  his  case  before  the  Administrative  Tri¬ 
bunal  referred  to  above  and  (3)  to  participate  with  such 
other  counsel  in  the  legal  proceedings  before  the  Adminis¬ 
trative  Tribunal  now  scheduled  for  August  23rd  in  Geneva. 
I  will  return  to  New  York  no  later  than  September  1st. 

I  am  of  the  opinion,  as  you  know,  that  the  regulations  are 
invalid  in  their  imposition  of  political  conditions  upon  an 
absolute  constitutional  right  to  travel,  in  their  failure  to 
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give  procedural  due  process  and  because  they  are  either 
superseded  or  in  conflict  with  the  provisions  of  the  Internal 
Security  Act  of  1950. 

However,  it  is  not  necessary  to  resolve  these  problems  in 
my  case  because  the  purpose  of  my  travel,  as  aforesaid, 
is  to  represent  my  clients  who  are  presently  engaged  in 
litigation  with  the  government:  (1)  Insofar  as  Mr.  Weis- 
man  is  concerned,  his  right  to  due  process  in  proceedings 
before  your  office  and  the  Board  of  Passport  Appeals,  and 
in  Weisman  v.  Dulles  requires  that  I  visit  and  consult  with 
him.  It  would  be  anomalous  if  the  State  Department,  a 
defendant  in  the  last  cited  case,  could  prevent  or  impose 
conditions  upon  the  execution  of  a  lawyer’s  professional 
obligations  to  his  clients.  (2)  The  situation  with  respect 
to  Mr.  Leff  is,  if  anything,  more  serious.  He  has  an  ab¬ 
solute  right  under  the  Sixth  Amendment  to  the  United 
States  Constitution  to  be  represented  by  counsel;  this  rep¬ 
resentation  includes  the  right  to  consult  with  counsel.  Inter¬ 
ference  with  this  right  will  either  prevent  a  trial  or  result 
in  a  mistrial  in  United  States  v.  Leff — a  responsibility  which 
your  office  cannot  and  would  not  desire  to  assume.  It  would 
become  my  duty  to  the  courts  involved  and  to  my  clients  to 
acquaint  them  with  this  situation  and  to  rely  upon  your 
actions  herein  as  a  legal  cause  of  action  and  defense  to  be 
pleaded  respectively  in  the  two  law-suits  cited  above. 

The  regulations  must  be  interpreted  in  a  manner  which 
will  not  deprive  clients,  particularly  litigants  against  the 
Government,  of  their  constitutional  rights  of  due  process 
in  the  courts  and  the  right  to  counsel  under  the  Sixth 
Amendment.  The  passport  regulations  purport  to  restrict 
passports  in  two  basic  situations:  (1)  where  their  use  will 
“further  the  purposes  of  that  (world  Communist)  move¬ 
ment”  (§51.135)  and  (2)  where  the  purpose  in  going  abroad 
is  to  “violate  the  laws  of  the  United  States”  (§51.136).  It  is 
obvious  that  the  present  case  involves  neither  situation 
since  the  existence  not  only  of  legal  problems  but  of  pending 
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litigation  necessarily  calls  for  consultation  between  client 
and  counsel.  That  consultation  cannot  constitute  a  violation 
of  the  regulations  and  it  is  not  subject  to  control,  censor¬ 
ship  or  conditions  imposed  by  your  office  nor  it  is  conceiv¬ 
able  that  the  draftsman  of  the  regulations  intended  to  grant 
such  an  extraordinary  power.  More  specifically,  neither  an 
affidavit  under  §51.142  nor  any  other  so-called  loyalty  or 
security  test  can  be  imposed  upon  a  lawyer  who  desires  to 
meet  with  his  clients.  While  the  regulations  purport  to  give 
your  office  the  right  to  require  an  affidavit  from  passport 
applicants,  that  right  is  to  be  exercised  under  §51.142  “if  it 
is  deemed  necessary.”  The  necessity  referred  to  is  ob¬ 
viously  of  a  character  required  to  insure  that  the  travel 
is  not  intended  to  achieve  either  of  the  two  purposes  quoted 
above  and  proscribed  by  §51.135  and  §51.136.  Hence,  §51.142 
cannot  be  applicable  to  the  fulfillment  of  a  lawyer’s  profes¬ 
sional  duties  to  his  clients. 

My  character,  professional  status  and  the  fulfillment  of 
my  professional  obligations  are  not  subject  to  your  juris¬ 
diction  and,  of  course,  are  not  submitted  to  you  for  your 
approval  or  disapproval.  All  of  these  are  matters  within 
the  sole  jurisdiction  and  responsibility  of  the  courts.  I 
think  it  appropriate  for  the  record  to  show  at  this  point 
that  I  am  a  member  of  the  Bars  of  New  York  and  various 
federal  courts,  including  the  United  States  Supreme  Court, 
and  that  my  most  recent  admission  to  the  Bar  of  any  court 
occurred  on  September  29, 1951,  that  court  being  the  Court 
of  Appeals  for  the  District  of  Columbia. 

May  I,  in  the  light  of  the  foregoing,  request  your  im¬ 
mediate  favorable  action  upon  my  passport  application. 


LBB  :el 


Sincerely  yours, 

/s/  Leonard  B.  Boudin 
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Filed  September  22,  1955 

EXHIBIT  2 

DEPARTMENT  OF  STATE 
Washington 

In  reply  refer  to 
F130-Boudin,  Leonard  B. 

Mr.  Leonard  B.  Boudin, 

12-1/2  St.  Luke’s  Place, 

New  York  14,  New  York. 

Dear  Mr.  Boudin: 

The  receipt  is  acknowledged  of  your  letter  of  May  20, 
1954  wherein  you  related  the  details  and  purposes  of  your 
proposed  travel  in  connection  with  the  application  for  pass¬ 
port  facilities  which  you  executed  on  April  27,  1954. 

I  regret  to  inform  you  that  after  careful  consideration 
of  your  passport  application  the  Department  of  State  is 
obliged  to  disapprove  your  application  tentatively  on  the 
ground  that  the  granting  of  such  passport  facilities  is  pre¬ 
cluded  under  the  provisions  of  Section  51.135  of  Title  22  of 
the  Code  of  Federal  Regulations.  A  copy  of  the  pertinent 
sections  of  the  Regulations  is  enclosed  for  your  informa¬ 
tion. 

In  cases  coming  within  the  purview  of  the  Regulations 
above  referred  to,  it  is  the  practice  of  the  Department  to 
inform  the  applicant  of  the  reasons  for  the  disapproval  of 
his  request  for  passport  facilities  insofar  as  the  security 
regulations  will  permit  In  your  case  it  has  been  alleged 
that  you  are  a  Communist 

Under  Section  51.137  of  the  Regulations  you  may  present 
your  case  and  all  relevant  information  informally  to  the 
Passport  Office.  If  you  desire  to  take  advantage  of  this 
provision  you  may  appear  before  a  hearing  officer  of  the 
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Passport  Office  and  yon  may  be  represented  by  counsel.  In 
any  event  you  will  be  required  to  submit  a  sworn  statement 
as  to  whether  you  are  now  or  ever  have  been  a  Communist. 

You  are  assured  that  any  information  or  evidence  which 
you  may  supply  will  receive  most  careful  consideration  and 
that  every  effort  will  be  made  to  act  upon  your  application 
promptly  and  justly.  The  Department  desires  to  emphasize 
that  the  passport  records  are  confidential  government  rec¬ 
ords  and  any  information  which  you  may  submit  or  which 
may  be  received  from  other  sources  in  connection  with  your 
application  will  not  be  made  known  to  the  public  or  to  any 
unauthorized  person  unless  you  release  it.  The  Department 
reserves  the  right  to  disclose  factual  information  to  sup¬ 
plement  or  correct  any  statement  which  a  passport  appli¬ 
cant  may  release  for  publication  concerning  the  reasons 
why  he  was  denied  a  passport  or  the  Department’s  action 
in  his  case. 

If  a  reply  to  this  letter  is  not  received  within  thirty  days 
it  will  be  assumed  that  you  do  not  wish  to  have  your  case 
reconsidered  at  this  time. 

Sincerely  yours, 

For  the  Secretary  of  State : 
/s/  R.  B.  Shipley, 

R.  B.  Shipley, 

Director,  Passport  Office. 

Enclosure:  Supplement  to  the  Passport  Regulations 
cc:  Mr.  David  Rein,  Attorney 

Filed  September  22,  1955 


5m:ii 


STATE  OF  NEW  YORK 
COUNTY  OF  NEW  YORK 
ss.: 

LEONARD  B.  BOUDIN,  being  duly  sworn,  deposes  and 
says: 
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I  am  not  a  member  of  the  Communist  Party  nor  am  I 
otherwise  a  person  described  in  Regulation  51.135  sub¬ 
section  (a).  Iam  not  going  abroad  to  engage  in  activities 
which  will  advance  the  Communist  movement  in  violation 
of  subsection  (c),  but  for  the  purpose  indicated  in  my  cor¬ 
respondence  with  the  Passport  Office. 

/s/  LEONARD  B.  BOUDIN 

Subscribed  and  sworn  to 
before  me  this  3rd  day 
of  June,  1954. 

WILLIS  YOUNG 

Filed  September  22,  1955 


October  20,  1954 

Ashley  Nicholas,  Esq. 

Assistant  Director 
Passport  Office 
State  Department 
Washington,  D.  C. 

Dear  Mr.  Nicholas: 

I  transmit  herewith  my  passport,  No.  398543,  which  I 
shall  appreciate  your  extending  to  June  3, 1956  and  amend¬ 
ing  to  permit  travel  to  the  usual  countries  in  Western 
Europe. 

My  tentative  plans  are  to  leave  by  air  with  my  wife  in 
December  or  January  next  for  several  weeks  and  by  ship 
during  the  1955  vacation  months,  for  the  purposes  set  forth 
in  my  letters  on  file  in  your  office. 

Cordially  yours, 

Leonard  B.  Boudin 


LBB/s 
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Filed  September  22,  1955 

COPY 

EXHIBIT  5 

DEPARTMENT  OF  STATE 
Washington 

In  reply  refer  to  Feb.  24,  1955 

F130-Boudin,  Leonard  B. 

Mr.  Leonard  B.  Bondin 
Shapiro  Rabinowitz  &  Boudin, 

Attorneys  at  Law, 

25  Broad  Street 
New  York  5,  New  York. 

Dear  Mr.  Boudin: 

Reference  is  made  to  your  letter  of  January  21, 1955,  and 
to  your  call  at  the  Department  regarding  your  desire  to 
obtain  an  extension  of  the  passport  which  was  issued  to  you 
on  June  3,  1954.  At  the  time  of  your  call  you  were  told 
that  the  extension  would  be  granted. 

However,  the  Department  subsequently  received  evidence 
which  made  it  necessary  to  hold  that  your  case  falls  within 
the  scope  of  Section  51.135  of  the  Passport  Regulations, 
and  that  you  are,  thus,  ineligible  to  obtain  further  passport 
facilities.  In  this  connection,  evidence  has  been  obtained 
that  you  were  a  member  of  the  Communist  Party,  and  re¬ 
ports  of  your  activities  in  recent  years  indicate  that  if 
your  membership  was  terminated,  it  was  under  such  cir¬ 
cumstances  as  to  warrant  the  conclusion,  not  otherwise 
rebutted  by  the  evidence,  that  you  continue  to  act  in  the 
furtherance  and  under  the  discipline  of  the  Communist 
Party. 

You  may,  if  you  so  desire,  appeal  this  decision  to  the 
Board  of  Passport  Appeals,  as  provided  in  Sections  51.138 
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and  51.139  of  the  Passport  Regulations.  A  copy  of  the 
rules  of  the  Board  of  Passport  Appeals  is  enclosed  for 
your  information. 

Sincerely  yours, 

/s/  R.B.  SHIPLEY, 

R.  B.  Shipley, 
Director,  Passport  Office. 

Enclosure : 

Buies  of  the  Board  of  Passport  Appeals 
Filed  September  22,  1955 
COPY 
EXHIBIT  6 

PETITION  FOR  APPEAL 
DEPARTMENT  OF  STATE 
BOARD  OF  PASSPORT  APPEALS 
In  the  Matter  of  the  Appeal 

— of — 

LEONARD  B.  BOUDIN 

LEONARD  B.  BOUDIN,  for  his  appeal  to  the  Board  of 
Passport  Appeals  from  the  decision  of  the  Director,  Pass¬ 
port  Office,  dated  February  24,  1955,  denying  him  an  ex¬ 
tension  of  his  passport,  hereby  alleges  as  follows : 

1.  Petitioner  is  a  member  of  the  Bar,  admitted  to  prac¬ 
tice  in  the  courts  of  the  State  of  New  York  and  in  various 
Federal  courts,  including  the  Supreme  Court  of  the  United 
States. 

2.  In  the  Spring  of  1954,  petitioner  applied  to  the  Pass¬ 
port  Office  for  a  passport  to  enable  him  to  travel  to  Europe 
and  consult  with  and  represent  clients  and,  in  addition,  to 
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vacation  in  Europe ;  a  detailed  statement  of  the  reasons  foe 
such  travel  was  set  forth  in  his  letter  of  May  20,  1954,  an¬ 
nexed  hereto  as  Exhibit  A  and  incorporated  herein. 

3.  On  May  25,  1954,  the  Director  of  the  Passport  Office 
advised  petitioner  that  “the  Department  of  State  is  obliged 
to  disapprove  your  application  tentatively  on  the  ground 
that  the  granting  of  such  passport  facilities  is  precluded 
under  the  provisions  of  Section  51.135  of  Title  22  of  the 
Code  of  Federal  Regulations a  copy  of  the  letter  of  tenta¬ 
tive  refusal  is  annexed  hereto  as  Exhibit  B. 

4.  On  June  2  and  3,  1954,  petitioner  engaged  in  discus¬ 
sions  with  the  Director  of  the  Passport  Office  and  her  staff. 
In  the  course  of  these  discussions,  the  Director  of  the  Pass¬ 
port  Office  stated  to  petitioner  that  his  representation  of 
clients  engaged  in  litigation  with  the  Department  of  Justice 
and  State  “could  not  but  aid  the  world  Communist  move¬ 
ment”  and  hence  his  travel  abroad  would  be  in  violation  of 
the  State  Department’s  passport  regulations. 

5.  In  the  course  of  the  said  discussions,  the  Director’s 
staff  stated  to  petitioner  their  objections  to  the  issuance 
of  a  passport  to  petitioner.  Among  these  objections,  and 
characteristic  of  their  general  nature,  was  that  he  was  a 
member  of  the  National  Lawyers  Guild,  that  he  was  at¬ 
torney  for  two  specified  trade  unions,  of  which  unions  the 
Department  evidently  disapproved,  that  he  had  opposed 
Attorney  General  Tom  C.  Clark’s  nomination  to  the  United 
States  Supreme  Court,  that  he  had  filed  a  brief  amicus 
curiae  in  Dennis  v.  United  States,  and  that  he  had  written 
articles  in  magazines  of  which  the  Department  disapproved 
— although  those  articles  were  on  such  legal  subjects  as  the 
decisions  of  Justices  Frankfurter  and  Cardozo  and  the 
judicial  review  of  administrative  decisions  in  the  State  of 
New  York.  Petitioner  pointed  out  to  the  Director  and  her 
staff  the  impropriety  and  illegality  of  the  denial  of  the 
passport  for  the  reasons  given. 
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6.  On  June  3,  1954,  the  Director  of  the  Passport  Office, 
following  the  aforesaid  discussions  with  petitioner,  issued 
a  passport  to  him  permitting  him  to  travel  with  his  wife  to 
England,  France,  Switzerland  and  The  Netherlands  during 
the  period  from  June  4, 1954  to  October  4,  1954. 

7.  The  Director  of  the  Passport  Office  imposed  upon 
petitioner  as  a  condition  to  the  issuance  of  the  passport, 
that  he  execute  an  affidavit  of  compliance  with  the  aforesaid 
passport  regulations  and  petitioner,  while  reserving  his 
objections  to  said  condition,  executed  and  filed  with  the  Di¬ 
rector  an  affidavit  in  a  form  agreed  upon  between  the 
Director  and  Petitioner,  a  copy  of  which  is  annexed  here¬ 
to  as  Exhibit  C. 

8.  Petitioner  thereupon  travelled  to  Europe  on  the  said 
passport  in  the  month  of  June,  1954,  and  returned  to  this 
country  on  or  about  June  22,  1954. 

9.  In  October,  1954,  petitioner  applied  to  the  Passport 
Office  for  an  extension  of  his  passport,  so  as  to  permit  him 
to  travel  abroad  for  substantially  the  same  reasons  as 
those  set  forth  in  paragraph  “2”.  He  requested  that  the 
geographical  and  time  limitations  be  removed  so  that  he 
could  receive  a  passport  in  the  usual  form,  i.e.,  for  a  two- 
year  period  from  the  date  of  its  issuance  and  permitting 
travel  to  more  countries  of  Western  Europe. 

10.  Petitioner  met  —  subsequently  —  with  the  Deputy 
Director  of  the  Passport  Office,  Mr.  Ashley  Nicholas.  Peti¬ 
tioner  was  advised  by  Mr.  Nicholas  that  there  was  “new 
evidence”  against  him  substantiating  Exhibit  B,  that  under 
the  circumstances,  the  passport  in  the  usual  form  requested 
by  petitioner  could  not  be  issued,  but  that  a  passport  sim¬ 
ilar  to  the  one  previously  issued  him  could  be  issued  im¬ 
mediately  to  petitioner.  Petitioner  insisted  upon  receiv¬ 
ing  a  passport  in  the  usual  form  and  the  matter  was  left 
undetermined  at  that  point. 
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11.  Subsequently,  by  reason  of  petitioner’s  urgent  need 
to  go  to  Europe  on  behalf  of  his  clients,  he  advised  Mr. 
Nicholas  of  the  fact  that  he  would  accept  a  limited  pass¬ 
port.  He  was,  however,  told  that  it  was  then  “too  late”, 
that  the  matter  had  gone  to  “other  levels”,  and  that  Peti¬ 
tioner  could  not  receive  the  passport  which  had  been  pre¬ 
viously  offered  him  by  Mr.  Nicholas. 

12.  On  February  1, 1955,  petitioner  met  with  the  Director 
of  the  Passport  Office  and  Mr.  Nicholas,  and  pointed  out 
the  irrationality  and  illegality  of  the  conduct  of  the  Pass¬ 
port  Office.  The  Director  of  the  Passport  Office  at  first 
suggested  to  petitioner  that  one  of  the  reasons  for  his  pro¬ 
posed  travel,  namely,  to  represent  a  client  before  the  Ad¬ 
ministrative  Tribunal  of  the  International  Labor  Organiza¬ 
tion,  might  be  contrary  to  the  interests  of  the  United  States. 
Petitioner  pointed  out  to  the  Director  that  the  United  States 
was  a  member  of  the  International  Labor  Organization  as 
well  as  of  UNESCO,  which  was  a  party  to  the  litigation 
referred  to,  that  the  United  States  believed  in  the  rule  of 
law  regardless  of  its  agreement  with  the  decisions  of  the 
tribunals  involved,  and  that  it  could  not  be  contrary  to 
American  interests  or  policy  for  a  lawyer  to  represent  a 
client  before  such  a  tribunal.  Following  further  discus¬ 
sions,  the  Director  of  the  Passport  Office  stated  she  agreed 
that  a  passport  should  be  issued  and  directed  that  it  issue. 
In  addition,  she  herself  suggested  that  petitioner  might 
wish  to  vacation  in  countries  other  than  those  specified 
in  his  passport  and  she  agreed  to  the  removal  of  the  geo¬ 
graphical  limitations. 

13.  On  or  about  February  26,  1955,  petitioner  received 
the  letter  annexed  hereto  as  Exhibit  D,  denying  him  a  pass¬ 
port.  Petitioner  did  not  reply  immediately  to  this  letter 
by  reason  of  an  extended  illness  which  required  hospitaliza¬ 
tion  and  which  did  not  permit  him  to  attend  to  his  business 
and  private  affairs. 
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14.  On  March  18,  1955,  petitioner,  upon  his  recovery 
from  his  illness,  met  with  the  Director  and  Deputy  Direc¬ 
tor  of  the  Passport  Office.  The  Director  stated  that  three 
days  after  she  had  agreed  to  issue  the  passport  to  petitioner, 
a  “co-ordinate  branch”,  presumably  of  the  State  Depart¬ 
ment,  had  supplied  “new  evidence”  against  petitioner.  The 
name  of  the  co-ordinate  branch  was  not  supplied,  the  al¬ 
legations  were  not  specified,  and  no  evidence  was  presented 
by  the  Director  to  petitioner,  although  he  challenged  its 
existence  and  demanded  its  production. 

15.  The  Director  refused  petitioner’s  request  that  she 
reverse  herself  and  issue  the  passport  extension  which  she 
had  nearly  two  months  earlier  agreed  to  give  petitioner. 

16.  Petitioner,  as  appears  from  the  foregoing,  never  had 
a  hearing  based  upon  written  charges  or  in  which  evidence 
was  produced  against  him  to  sustain  the  charges  or  in 
which  he  was  able  to  confront  and  cross-examine  witnesses 
through  whom  such  evidence  was  offered. 

17.  More  fundamental,  however,  is  the  right  of  petitioner 
as  a  member  of  the  Bar,  to  travel  abroad  to  confer  with  and 
represent  his  clients.  A  number  of  these  clients  are  pres¬ 
ently  engaged  in  litigation  with  international  organizations 
and  with  Departments  of  this  Government.  At  least  one  of 
these  law  suits,  now  pending  in  the  United  States  District 
Court  for  the  District  of  Columbia,  is  between  a  client  of 
petitioner  and  the  Secretary  of  State.  It  is  necessary  for 
petitioner  to  travel  abroad  to  consult  with  these  and  other 
clients  with  respect  to  litigation  before  international  tri¬ 
bunals,  which  litigation  is  now  pending,  and  with  respect 
to  prospective  litigation  against  the  Department  of  State 
to  be  instituted  by  a  number  of  petitioner’s  clients  in  Europe, 
whose  passports  have  been  unlawfully  taken  away,  or  who 
have  been  unlawfully  denied  passports.  In  addition,  peti¬ 
tioner  will  shortly  be  required  to  consult  abroad  with  a 


client  involved  in  criminal  proceedings  and  in  other  liti¬ 
gation. 

18.  The  action  of  the  Passport  Office  described  above  is 
unreasonable,  arbitrary  and  in  violation  of  the  law. 

19.  In  appealing  to  the  Board  of  Passport  Appeals,  peti¬ 
tioner  does  not,  of  course,  concede  the  right  of  the  Depart¬ 
ment  of  State  to  deny  a  passport  to  any  American  citizen 
seeking  one,  and  specifically  to  deny  a  passport  to  an  Ameri¬ 
can  lawyer  whose  clients,  residing  abroad,  desire  to  con¬ 
sult  with  him,  nor  does  petitioner  concede  the  validity  of 
the  regulations  of  the  Department  of  State  on  the  subject 
of  passports,  issued  August,  1952,  or  the  validity  of  the 
rules  of  the  Board  of  Passport  Appeals,  approved  Janu¬ 
ary  4,  1954,  by  the  Secretary  of  State. 

WHEREFORE  it  is  requested  that  the  decision  of  the 
Passport  Office  be  reversed  and  that  petitioner’s  passport 
be  extended  to  a  time  two  years  from  its  issuance  without 
any  geographical  limitation  except  those  imposed  upon 
American  citizens  generally. 

N 

Leonard  B.  Boudin 

STATE  OF  NEW  YORK 
COUNTY  OF  NEW  YORK 

ss.: 

LEONARD  B.  BOUDIN,  the  petitioner  herein,  being  duly 
sworn,  does  depose  and  say  that  he  has  read  the  foregoing 
Petition  subscribed  by  him  and  knows  the  contents  thereof ; 
that  the  same  is  true  to  his  own  knowledge,  except  as  to 
the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be 
true.  /s/ 

Leonard  B.  Boudin 

Sworn  to  before  me  this 
24th  day  of  March,  1955. 

Samuel  P.  Shapiro 
Notary  Public,  State  of  New  York 
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Filed  September  22,  1955 
COPY 
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OBJECTIONS 

DEPARTMENT  OF  STATE 
BOARD  OF  PASSPORT  APPEALS 
In  the  Matter  of  the  Appeal 
—  of  — 

LEONARD  B.  BOUDIN 

The  appellant  Leonard  B.  Boudin  in  appearing  here  today 
does  not  acknowledge  (1)  the  State  Departments  right  to 
control  the  travel  of  American  citizens,  (2)  the  legality  of 
the  Passport  Regulations  of  the  Secretary  of  State  issued 
August  1952,  and  of  the  Rules  of  the  Board  of  Passport 
Appeals  adopted  December  30,  1953,  and  (3)  the  validity 
of  the  standards  applied  and  the  procedures  followed  in 
this  case. 

The  appellant  expressly  reserves  his  right  to  contest 
these  matters  in  the  courts,  if  need  for  such  contest  should 
arise. 

More  particularly,  it  is  appellant’s  position  that: 

(1)  An  American  citizen  has  a  constitutional  right  to 
travel  abroad; 

(2)  Appellant  has  an  additional  reason,  need  and  right 
to  travel  in  connection  with  his  representation  of  clients 
who  are,  have  been  and  will  be  engaged  in  litigation  with 
the  Departments  of  State  and  Justice.  His  clients  have 
a  corresponding  right  under  the  Constitution  to  consulta¬ 
tion  with  and  representation  by  counsel  of  their  own 
choosing. 

(3)  The  passport  regulations  are  invalid  because  Con- 
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gress  never  authorized  the  Secretary  of  State  to  establish 
substantive  conditions  to  the  issuance  of  a  passport,  nor 
could  it  constitutionally  have  done  so ; 

(4)  The  said  regulations  are  invalid  in  that  they  (a)  con¬ 
flict  with  the  will  of  Congress;  (b)  are  vague  and  ambigu¬ 
ous;  (c)  are  arbitrary  and  irrational,  and  (d)  impose 
political  tests  in  violation  of  the  Constitution ; 

(5)  The  aforesaid  Regulations  and  Rules  of  the  Secretary 
of  State  and  Regulations  of  the  Board  of  Passport  Appeals 
deny  procedural  due  process,  in  that  (2)  decisions  are  made 
upon  vague,  if  any,  charges  and  are  predicated  upon  con¬ 
cealed  “evidence”  if  any;  (b)  at  the  hearings  before  the 
Passport  Office  and  the  Board  of  Passport  Appeals  the 
passport  applicant  is  not  confronted  by  witnesses  who  can 
be  cross-examined  or  otherwise  by  competent  evidence,  but 
is  merely  subjected  to  an  inquisitorial  examination  con¬ 
cerning  his  political  views  and  associations;  (c)  a  steno¬ 
graphic  record  is  either  not  kept  (as  in  the  case  of  the 
Passport  Office  )or  is  not  given  to  the  applicant  (as  in  the 
case  of  the  Board  of  Passport  Appeals) ;  in  the  latter  case 
only  that  part  of  the  stenographic  record  consisting  of  his 
own  testimony  may  even  be  read  by  him;  (d)  the  Board 
of  Passport  Appeals  makes  its  decisions  on  the  basis  of 
secret  files  not  disclosed  to  appellant  or  his  counsel;  (e) 
it  renders  a  report  to  the  Secretary  of  State,  the  contents 
of  which  are  not  divulged  to  appellant;  (f)  the  Secretary 
of  State,  without  hearing  appellant  or  his  counsel,  decides 
the  case  upon  the  basis  of  the  Board’s  report 

For  the  foregoing  reasons,  the  appellant  contests  the 
legality  of  the  regulations  and  the  jurisdiction  and  pro¬ 
cedures  of  the  Board.  In  attending  and  participating  in  this 
hearing,  appellant  reserves  his  full  constitutional  and 
statutory  rights. 

Harry  L  Rand 
Attorney  for  Appellant 
Leonard  B.  Boudin 


Filed  September  22,  1955 

EXHIBIT  8 

DEPARTMENT  OF  STATE 
Washington 

May  27,  1955 

Dear  Mr.  Boudin: 

I  refer  to  the  disapproval  of  your  request  for  passport 
facilities  by  the  Director  of  the  Passport  Office  on  Febru¬ 
ary  24,  1955,  and  your  subsequent  appeal  from  that  deter¬ 
mination  to  the  Board  of  Passport  Appeals  in  accordance 
with  Section  51.157  of  the  Board’s  Rules. 

After  due  notice,  a  hearing  was  convened  on  May  6, 
1955,  at  which  time  you  appeared  personally  accompanied 
by  counsel  and  presented  evidence  in  your  own  behalf.  In 
accordance  with  Section  51.140  of  the  Passport  Regulations, 
the  Board  subsequently  submitted  to  the  Secretary  of  State 
its  recommendation  as  to  the  disposition  of  this  matter. 

After  a  review  of  the  entire  record  and  on  the  basis  of 
all  the  evidence,  including  that  contained  in  confidential 
reports  of  investigation,  the  Secretary  has  disapproved 
your  request  for  a  passport  on  the  ground  that  the  granting 
of  passport  facilities  to  you  is  precluded  under  the  provi¬ 
sions  of  Section  51.135  of  the  Passport  Regulations. 

Sincerely  yours, 

For  the  Secretary  of  State 
/s/  Loy  W.  Henderson 
Loy  W.  Henderson 
Deputy  Under  Secretary 
for  Administration 

Leonard  B.  Boudin,  Esquire, 

Shapiro,  Rabinowitz  &  Boudin, 

Attorneys  at  Law 
25  Broad  Street 
New  York  5,  New  York 
Copy  to: 

Harrv  I.  Rand.  Esquire. 
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Filed  September  22,  1955 

AFFIDAVIT  OF  HARRY  L  RAND 

HARRY  L  RAND,  being  duly  sworn,  deposes  and  says : 

1.  I  am  the  attorney  for  the  plaintiff  in  the  above-entitled 
action. 

2.  On  or  about  May  27, 1955, 1  received  a  copy  of  a  letter, 
under  that  date,  addressed  to  Leonard  B.  Boudin  by  Mr. 
Loy  W.  Henderson,  Deputy  Under  Secretary  for  Adminis¬ 
tration,  acting  for  the  Secretary  of  State,  which  letter  ad¬ 
vised  that  the  Secretary  had  disapproved  Mr.  Boudin’s  re¬ 
quest  for  a  passport. 

3.  On  June  2,  1955,  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  entered  an  Order  in  Dulles  v. 
Nathan,  No.  12727,  prescribing  certain  specific  standards 
for  hearings  in  the  Department  of  State  with  respect  to  the 
grant  of  passports. 

4.  In  view  of  the  Order  of  the  Court  of  Appeals  in  Dulles 
v.  Nathan,  on  June  3,  1955,  1  addressed  a  letter  to  the  Sec¬ 
retary  of  State,  requesting  (1)  an  immediate  reconsidera¬ 
tion  by  him  of  his  decision  of  May  27,  1955,  disapproving 
Mr.  Boudin’s  request  for  a  passport ;  the  extension  of  Mr. 
Boudin’s  passport  as  requested;  and  the  issuance  of  a  pass¬ 
port  to  Mr.  Boudin  in  standard  form  and  for  standard  dura¬ 
tion;  or  (2)  an  immediate  hearing  satisfying,  in  all  re¬ 
spects,  the  requirements  of  the  Order  of  the  Court  of  Ap¬ 
peals  in  the  Nathan  case.  That  letter  was  delivered  by 
hand,  on  June  3,  1955,  to  the  office  of  Mr.  Loy  W.  Hender¬ 
son,  Deputy  Under  Secretary  for  Administration.  A  true 
copy  of  that  letter  is  annexed  hereto  as  Exhibit  A  and  made 
a  part  hereof. 

5.  Thereafter,  on  several  occasions,  I  communicated  by 
telephone  with  Mr.  Raymond  T.  Tingling,  an  officer  in  the 
Legal  Adviser’s  office,  Department  of  State;  inquired  as  to 
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the  status  of  my  request  for  reconsideration  of  Mr.  Boudin’s 
case;  and  urged  immediate  disposition  of  that  request. 

6.  On  or  about  June  29,  1955,  I  received  a  letter,  under 
that  date,  addressed  to  me  by  Mr.  Loy  W.  Henderson,  ad¬ 
vising  that  Mr.  Boudin’s  case  was  being  reconsidered,  “par¬ 
ticularly  in  the  light  of  the  decision  in  the  Shachtman  case, 
which  was  handed  down  by  the  Court  of  Appeals  on  June 
23,  1955”.  A  true  copy  of  that  letter  is  annexed  hereto  as 
Exhibit  B  and  made  a  part  hereof. 

7.  On  July  1,  1955,  1  addressed  a  letter  to  the  Secretary 
of  State  in  reply  to  Mr.  Henderson’s  letter  of  June  29, 1955. 
In  my  letter,  I  again  stressed  the  urgency  of  Mr.  Boudin’s 
situation,  in  view  of  his  obligations  to  his  European  clients, 
and  urged  immediate  disposition  and  grant  of  my  request 
for  reconsideration.  A  true  copy  of  that  letter  of  July  1, 
1955,  is  annexed  hereto  as  Exhibit  C  and  made  a  part 
hereof. 

8.  Thereafter,  during  July  and  August,  1955,  I  tele¬ 
phoned  Mr.  Yingling  on  several  occasions,  inquiring  as  to 
the  status  of  my  request  for  reconsideration  and  urging 
immediate  action  on  that  request.  On  each  of  these  occa¬ 
sions,  Mr.  Yingling  courteously  advised  that  Mr.  Boudin’s 
case  was  still  under  reconsideration,  but  that  the  Depart¬ 
ment  of  State  was  not  yet  prepared  to  make  any  decision 
on  the  request. 

9.  On  August  25,  1955,  I  addressed  a  letter  to  the  Sec¬ 
retary  of  State,  referring  to  my  previous  communications, 
by  letter  and  telephone;  advising  that  Mr.  Boudin’s  in¬ 
ability  to  confer  with  his  clients  had  severely  prejudiced 
their  positions,  grievously  damaged  Mr.  Boudin’s  position, 
and  rendered  it  impossible  for  him  to  perform  his  duties 
as  a  lawyer;  and  stating  that  in  view  of  these  circumstances, 
if  passport  facilities  were  not  granted  to  Mr.  Boudin  by 
August  29,  1955,  we  should  have  no  other  recourse  but  to 
file  a  complaint  in  the  United  States  District  Court  for  the 


District  of  Colombia.  That  letter  was  delivered  by  hand  to 
the  office  of  Mr.  Loy  W.  Henderson,  Deputy  Under  Secre¬ 
tary  for  Administration,  on  August  25,  1955;  and  a  copy 
was  also  delivered  to  the  office  of  Mr.  Tingling.  A  true  copy 
of  that  letter  of  August  25,  1955,  is  annexed  hereto  as  Ex¬ 
hibit  D  and  made  a  part  hereof. 

10.  On  or  about  August  26,  1955,  1  received  a  letter,  un¬ 
der  that  date,  from  Mr.  Loy  W.  Henderson,  advising  that, 
although  the  Department  of  State  had  been  reconsidering 
Mr.  Boudin’s  case,  “Certain  necessary  inquiries  have  not 
been  completed,  and  the  Department  is  unable  at  this  time 
to  reverse  its  decision  of  May  27,  1955”.  A  true  copy  of 
that  letter  of  August  26,  1955,  is  annexed  hereto  as  Ex¬ 
hibit  E. 

11.  On  August  30,  1955,  I  filed  the  Complaint  in  this 
action. 

/s/ 

Harry  I.  Band 
Attorney  for  Plaintiff 
Subscribed  and  sworn  to  before  me 
this  22nd  day  of  September,  1955. 


Harry  M.  Hull,  Clerk 
Notary  Public 

Filed  September  22,  1955 
COPY 

EXHIBIT  A. 

June  3,  1955 

The  Secretary  of  State 
Washington,  D.  C. 

Attention :  Mr.  Loy  W.  Henderson,  Deputy  Under 
Secretary  for  Administration 
Re:  Leonard  B.  Boudin 

My  dear  Mr.  Henderson: 

I  refer  to  your  letter  of  May  27,  1955,  addressed  to  Mr. 
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Leonard  B.  Boudin,  for  whom  I  am  counsel,  advising  him 
that  the  Secretary  of  State  had  disapproved  his  request  for 
passport  facilities. 

In  the  light  of  yesterday’s  decision  of  the  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  in  Dulles  v.  Nathan,  No. 
12727,  and  in  view  of  the  objections  which  we  previously 
noted  to  the  hearing  on  Mr.  Boudin’s  application  for  ex¬ 
tension  of  his  passport;  I  respectfully  request: 

1.  An  immediate  reconsideration  by  the  Secretary  of 
his  decision  of  May  27,  1955;  the  extension  of  Mr. 
Boudin’s  passport  as  requested;  and  the  issuance  of 
a  passport  to  Mr.  Boudin  in  standard  form  and  for 
standard  duration;  or 

2.  An  immediate  hearing  satisfying,  in  all  respects,  the 
requirements  of  the  decision  of  the  Court  of  Appeals 
in  the  Nathan  case. 

Since,  as  we  have  already  indicated,  Mr.  Boudin  requires 
that  his  passport,  as  extended,  be  returned  to  him  promptly 
so  that  he  may  advise  with  his  American  clients  now  in  Eu¬ 
rope  in  connection  with  pending  litigation  between  them 
and  the  Departments  of  State  and  Justice,  it  is  requested 
that  the  passport  be  returned  to  him  at  once,  or,  if  a  hearing 
is  scheduled,  that  the  hearing  be  held  this  coming  week. 

Please  advise  me  today  as  to  your  disposition  of  the  fore¬ 
going  request. 


H3B:cw 


Sincerely, 

Harry  I.  Band 
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Filed  September  22,  1955 
COPY 
EXHIBIT  B. 

DEPABTMENT  OF  STATE 
Washington 


In  reply  refer  to  Jnne  29,  1955 

L  :L/EUB 

Dear  Mr.  Band: 

The  Department  refers  to  yonr  letter  of  June  3,  1955, 
with  further  reference  to  the  desire  of  Mr.  Leonard  B.  Bou¬ 
din  to  obtain  a  passport.  This  matter  has  been  the  subject 
of  informal  conversations  between  you  and  a  member  of  the 
Legal  Adviser’s  office. 

Mr.  Boudin’s  application  for  an  extension  of  the  limited 
passport  issued  to  him  in  1954  was  refused  on  February  24, 
1955.  He  requested  and  was  given  a  hearing  before  the 
Board  of  Passport  Appeals,  which  hearing  was  held  on  May 
6,  1955.'  After  considering  the  recommendations  of  the 
Board,  the  Secretary  disapproved  his  application.  He  was 
informed  of  this  on  May  27, 1955. 

You  now  request  a  reconsideration  by  the  Secretary  of 
State  of  the  previous  decision  denying  an  extension  of  the 
passport  previously  issued  to  Mr.  Boudin,  or  in  the  alterna¬ 
tive,  a  hearing  in  accordance  with  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  in  the 
Nathan  case.  Mr.  Boudin’s  case  is  being  reconsidered,  par¬ 
ticularly  in  the  light  of  the  decision  in  the  Shachtman  case, 
which  was  handed  down  by  the  Court  of  Appeals  on  June 
23,  1955. 
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When  the  Department  has  reached  a  decision,  a  further 
communication  will  be  sent  to  yon. 

Sincerely  yonrs, 

For  the  Secretary  of  State: 

/s/  Loy  W.  Henderson 
Loy  W.  Henderson 
Deputy  Under  Secretary 
for  Administration 

Mr.  Harry  I.  Rand, 

Law  Offices, 

Wyatt  Building, 

Washington  5,  D.  C. 

Filed  September  22,  1955 

COPY 

EXHIBIT  C. 


July  1,  1955 

The  Secretary  of  State 
Washington  25,  D.  C. 

Attention:  Mr.  Loy  W.  Henderson,  Deputy  Under 
Secretary  for  Administration 
Re:  Leonard  B.  Boudin 
Your  Ref:  L:L/EUR 

Dear  Mr.  Henderson: 

Thank  you  for  your  letter  of  June  29, 1955,  advising  that 
Mr.  Leonard  B.  Boudin’s  application  for  passport  facilities 
is  being  reconsidered,  and  that,  when  the  Department  has 
reached  a  decision,  a  further  communication  will  be  sent 
to  me. 

I  appreciate  the  reconsideration  being  accorded  to  this 
case.  I  am,  however,  somewhat  troubled  by  the  continued 
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delay.  As  Mr.  Bondin  told  the  Board,  and  as  I  reiterated 
to  Mr.  Tingling  of  the  Legal  Adviser’s  office,  this  is  a  mat¬ 
ter  of  considerable  urgency.  One  of  Mr.  Boudin’s  Euro¬ 
pean  clients  who  has  asked  that  Mr.  Boudin  consult  with 
him  in  Europe  is  Mr.  David  N.  Leff.  On  June  3, 1955,  Judge 
Leibell  of  the  United  States  District  Court  for  the  South¬ 
ern  District  of  New  York  signed  an  Order  to  Show  Cause  in 
the  proceeding  entitled  “United  States  of  America  vs. 
David  Neal  Leff”  (Case  No.  M-ll-188),  directing  Mr.  Leff 
to  show  cause  why  he  should  not  be  held  in  contempt  for 
failure  to  comply  with  the  Grand  Jury  subpoena.  That  Or¬ 
der  was  served  on  Mr.  Leff  in  France  on  June  28.  A  reply 
on  his  behalf  must  be  prepared  and  filed  no  later  than  July 
19.  I  need  not  tell  you  that  it  will  be  difficult,  if  not  impos¬ 
sible,  for  Mr.  Boudin  to  prepare  the  necessary  reply  unless 
he  has  first  consulted  and  advised  with  his  client.  I  might 
add  that  it  is  not  an  easy  matter  to  substitute  counsel  in 
this  case ;  for  Mr.  Boudin  successfully  represented  Mr.  Leff 
in  a  similar  proceeding  a  year  ago,  and  new  counsel  would 
not  only  be  unsatisfactory  to  Mr.  Leff  but  would  have  to 
spend  a  considerable  time  in  familiarizing  himself  with  the 
facts  and  the  law. 

In  view  of  these  circumstances,  I  should  appreciate  what¬ 
ever  you  can  do  to  expedite  the  ultimate  determination  of 
Mr.  Boudin’s  application  for  passport  facilities.  In  light 
of  the  Nathan  decision,  the  Shachtman  decision,  and  the 
most  recent  Foreman  decision  in  the  Courts  of  this  district, 
it  would  seem  to  me  that  there  can  be  no  question  but  that 
Mr.  Boudin  is  entitled  to  the  passport  facilities  he  re¬ 
quests. 

Sincerely, 

Harry  L  Band 


EUB:tp 


Filed  September  22,  1955 
COPT 
EXHIBIT  D. 

HER:lhb 
August  25,  1955 

The  Secretary  of  State 
Washington  25,  D.  C. 

Attention:  Mr.  Loy  W.  Henderson,  Deputy  Under 
Secretary  for  Administration 

• 

Re:  Leonard  B.  Boudin 
Your  Ref:  L:L/EUR 

My  dear  Mr.  Henderson: 

I  am  the  attorney  for  Mr.  Leonard  B.  Boudin,  on  whose 
behalf  I  am  addressing  this  letter  to  you. 

In  your  letter  addressed  to  Mr.  Boudin,  under  date  of 
May  27,  1955,  you  advised  that  the  Secretary  of  State  had 
disapproved  his  request  for  passport  facilities. 

On  June  3,  1955,  in  light  of  the  decision  of  the  Court  of 
Appeals  for  the  District  of  Columbia,  in  Dulles  v.  Nathan, 
and  in  view  of  the  objections  which  we  had  previously  noted 
to  the  “hearing”  held  on  Mr.  Boudin’s  application  for  the 
extension  of  his  passport,  we  asked  (1)  immediate  recon¬ 
sideration  by  the  Secretary  of  his  decision  of  May  27, 1955, 
the  extension  of  Mr.  Boudin’s  passport,  and  the  issuance  of 
a  passport  to  him  in  standard  form  and  for  standard  dura¬ 
tion,  or  (2)  an  immediate  hearing  satisfying,  in  all  respects, 
the  requirements  of  the  Court  of  Appeals’  decision  in  the 
Nathan  case. 

In  your  letter  under  date  of  June  29,  1955,  you  advised 
that  Mr.  Boudin’s  case  was  being  reconsidered,  particularly 
in  the  light  of  the  decision  in  the  Shachtman  case,  which 
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was  handed  down  by  the  Court  of  Appeals  on  June  23, 1955, 
and  that  when  the  Department  had  reached  a  decision,  a 
further  communication  would  be  sent  to  me. 

Since  my  letter  of  June  3,  1955,  I  have  been  in  constant 
communication  by  telephone  with  Mr.  Raymond  Yingling, 
of  your  Legal  Adviser’s  Office,  and  have  urged  on  Mr. 
Yingling  the  importance  of  a  rapid  decision  in  this  matter. 
On  July  1,  1955,  I  addressed  a  further  letter  to  you,  spe¬ 
cifically  stating  the  reasons  for  the  urgency  of  the  case  and 
requesting  that  ultimate  determination  be  expedited.  Since 
that  time,  I  have  again  spoken  with  Mr.  Yingling  on  sev¬ 
eral  occasions,  stressing  the  need  for  immediate  decision. 
We  have,  however,  not  received  any  further  word  from  your 
Department. 

Your  Department’s  delay  has  compelled  Mr.  Boudin  again 
and  again  to  put  off  the  trip  which  he  must  make  to  Europe 
to  consult  with  his  clients  there.  His  inability  to  confer 
with  those  clients  has,  I  fear,  already  severely  prejudiced 
their  positions  in  the  matters  in  which  they  are  involved 
with  agencies  of  the  United  States  Government  More¬ 
over,  the  Department’s  refusal  to  accord  Mr.  Boudin  a  pass¬ 
port  has  grievously  damaged  his  business  and  rendered  it 
impossible  for  him  to  perform  his  duties  as  a  lawyer. 

In  view  of  these  circumstances,  we  must  insist  that  the 
Department  make  its  determination  on  Mr.  Boudin’s  appli¬ 
cation  not  later  than  Monday,  August  29, 1955.  If  passport 
facilities  are  not  granted  to  Mr.  Boudin  by  that  time,  we 
shall  have  no  other  recourse  but  to  file  a  complaint  in  the 
United  States  District  Court  for  the  District  of  Columbia, 
requesting  that  that  Court  direct  the  Secretary  of  State  to 
issue  a  passport  to  Mr.  Boudin. 

Respectfully  yours, 

Harry  I.  Rand 
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Filed  September  22,  1955 
COPY 


EXHIBIT  E. 


DEPUTY  UNDER  SECRETARY  OF  STATE 
FOR  ADMINISTRATION 


Dear  Mr.  Rand: 


Washington 

August  26,  1955 


Further  reference  is  made  to  your  letter  of  June  3, 1955, 
and  my  interim  reply  of  June  29, 1955,  concerning  the  pass¬ 
port  case  of  Leonard  B.  Boudin. 

This  will  reaffirm  advice  to  you  that  the  Department  has 
been  reconsidering  Mr.  Boudin’s  case  in  accordance  with 
your  request.  Certain  necessary  inquiries  have  not  been 
completed  and  the  Department  is  unable  at  this  time  to 
reverse  its  decision  of  May  27, 1955. 

Sincerely  yours, 

For  the  Secretary  of  State: 
/s/  Loy  W.  Henderson 
Loy  W.  Henderson 

Harry  I.  Rand,  Esquire, 

Attorney  at  Law, 

Wyatt  Building, 

Washington  5,  D.  C. 


Filed  October  17,  1955 

MOTION  FOR  SUMMARY  JUDGMENT 

Now  comes  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  moves  this  Honorable  Court  for  a 
summary  judgment  for  the  reason  that  there  is  no  genuine 
issue  as  to  a  material  fact  and  defendant  is  entitled  to  judg¬ 
ment  as  a  matter  of  law.  It  is  requested  that  the  affidavit 
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of  the  Secretary  of  State  attached  hereto  and  marked  as 
Exhibit  “A”  be  considered  a  part  of  this  motion. 

Filed  October  17,  1955 

AFFIDAVIT 

OF  DEFENDANT  JOHN  FOSTER  DULLES 

I,  John  Foster  Dulles,  being  duly  sworn,  depose  and  say 
that  I  am  the  Secretary  of  State  for  the  United  States  of 
America,  that  I  am  charged  by  law,  among  my  duties  in  the 
conduct  of  foreign  relations,  with  the  responsibility  for  the 
issuance  of  passports,  and  that  in  this  connection  I  have 
reviewed  the  file  in  the  Department  of  State  with  reference 
to  the  plaintiff,  Leonard  B.  Boudin,  from  which  the  follow¬ 
ing  appears: 

The  plaintiff,  Leonard  B.  Boudin,  was  issued  a  passport 
on  June  3,  1954,  limited  to  four  months,  for  travel  only  in 
the  British  Isles,  France,  the  Netherlands,  Switzerland,  and 
necessary  countries  en  route.  Prior  to  the  issuance  of  the 
passport,  the  plaintiff  pursuant  to  the  Department’s  re¬ 
quest,  executed  an  affidavit  stating  that  he  was  not  then  a 
member  of  the  Communist  Party.  The  decision  to  issue  a 
limited  passport  to  the  plaintiff  in  June  1954,  was  made 
by  one  of  my  subordinates. 

In  October  1954,  the  Plaintiff  requested  that  the  restric¬ 
tions  on  his  passport  be  removed  and  that  he  be  issued  a 
passport  in  the  usual  form  for  the  usual  duration.  In  con¬ 
nection  with  this  request,  and  in  accordance  with  Section 
51.137  of  the  Begulations,  a  copy  of  which  is  attached  to 
the  Complaint  as  Exhibit  “E”,  lie  Plaintiff  was  asked  in 
a  letter  dated  December  3,  1954,  to  execute  an  affidavit  as 
to  whether  he  had  ever  been  a  member  of  the  Communist 
Party.  The  Plaintiff,  however,  refused  to  execute  an  affi¬ 
davit  of  this  nature. 

Subsequently,  on  or  about  February  3,  1955,  the  Plain- 


tiff  was  informally  advised  that  a  passport  would  be  issued 
to  him.  However,  during  the  next  three  weeks,  after  a  com¬ 
prehensive  review  of  the  Department  of  State  files  on  the 
Plaintiff,  it  was  determined  that  the  granting  of  further 
passport  facilities  to  the  Plaintiff  shouldJkajtenkd  under 
the  provisions  of  Section  5L.135  of  the  Passport  Regula¬ 
tions.  On  February  24, 1955,  the  Plaintiff  was  informed  in 
writing  of  this  decision. 

On  March  24,  1955,  the  Plaintiff  filed  an  appeal  with  the 
Board  of  Passport  Appeals,  together  with  a  request  for 
additional  information  concerning  the  reasons  for  the  De¬ 
partment’s  action.  On  April  19, 1955,  the  Plaintiff  was  fur¬ 
nished  the  information  requested  by  letter,  a  copy  of  which 
is  attached  as  Exhibit  “I”.  Thereafter,  on  May  6,  1955,  a 
hearing  was  held  before  the  Board,  at  which  the  Plaintiff 
appeared  with  his  attorney,  Harry  I.  Rand,  and  on  May  18, 
1955,  the  Board  rendered  its  decision  to  the  effect  that  con¬ 
tinuance  of  passport  facilities  should  be  denied  the  Plain¬ 
tiff  under  the  provisions  ofiSe|ction|  51.135^  of  the  Passport 
Regulations,  and  in  accordance  with  Section  51.140,  recom¬ 
mended  that  I  affirm  the  decision  of  the  Passport  Office. 

Thereafter,  following  a  review  of  the  Department  of 
State’s  files  on  the  Plaintiff,  including  confidential  security 
information,  as  well  as  the  testimony  of  the  Plaintiff  at  the 
hearing  before  the  Board  of  Passport  Appeals,  I  concluded 
that  further  passport  facilities  should  be  denied  the  Plain¬ 
tiff  under  the  Passport  Regulations  and  in  the  national  in¬ 
terest. 


The  basis  for  my  decision  to  deny  the  Plaintiff  further; 
passport  facilities  rests  on  a  pattern  of  associations  and  ac-j 
tivities  on  the  part  of  the  Plaintiff  over  an  extended  period 
offline  leading  lo  the  conclusionthat  the  Plamtifnias  been 
and  continues  to  be  a  supporter  of  the  Communist  move¬ 
ment.  included  are  associations  andacfivities  disclosed  by 
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(1)  He  was  a  member  of  the  Communist  Party  in  the 
1930’s  and  1940’s  as  well  as  a  member  of  the  Young  Com¬ 
munist  League. 

(2)  In  1936,  he  was  a  director  of  Science  and  Society, 
Inc.,  publishers  of  “Science  and  Society”,  an  alleged  Com¬ 
munist  publication  cited  as  such  inJD44,  by  the  Special 
Committee  on  Un-American  Activities. 

(3)  In  1947,  he  was  President  of  the  Downtown  Commu¬ 
nity  School,  which  has  been  said  by  an  admitted  member  of 
the  Communist  Party  to  have  been  founded  by  herself  and 
several  other  persons  affiliated  with  the  Party. 

(4)  Tn_1 947;  he  was  a  member  of  thejaeulty  of  the  Jeffer¬ 
son  School  of  Social  Science^ cited  by  the  Attorney  General 
as  Communist. 

(5)  From  1948  to  1950,  in  addition  to  being  general  coun¬ 
sel,  he  was  an  adviser  in  other  than  legal  matters,  and 
closely  associated  with  the  activities  of  the  United  Office 
and  Professional  Workers  of  America,  a  group  expelled 
from  the  CIO  in  1950,  because  of  consistently  pro-Commu- 
nist  policies  and  activities. 

(6)  In  December  1950,  he  was  one  of  the  principal  speak¬ 
ers  at  a  forum  of  the  Writing  and  Publishing  Division,  Na¬ 
tional  Council  of  the  Arts,  Sciences  and  Professions,  which 
has  been  cited  by  the  Attorney  General  as  Communist. 

(7)  He  has  from  time  to  time  contributed  articles  to  the 
“New  Masses”,  an  official  Communist  publication. 

(8)  The  Plaintiff’s  wife,  Jean  Boudin,  has  engaged  in 
pro-Communist  activities  over  an  extended  period  of  time. 

(9)  The  Plaintiff’s  law  partners,  Samuel  P.  Shapiro  and 
Victor  Rabinowitz,  have  been  affiliated  with  the  Communist 
Party  and  Communist  front  organizations. 

In  the  light  of  the  number  of  pro-Communist  associations 
and  activities  of  the  Plaintiff  over  a  lengthy  period  of  time, 
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including  reliable  reports  as  late  as  1950  of  actual  member¬ 
ship  in  the  Communist  ParfV.  I  considered  that  these  asso¬ 
ciations  and  activities,  coupled  with  the  Plaintiff’s  refusal 
to  state  under  oath  whether  or  not  he  had  been  a  member 
of  the  Communist  Party  prior  to  June  3, 1954,  when  he  last 
received  a  passport,  warranted  me  in  concluding  that  he 
was  still  a  si]pp^rtnr~nf  the  Communist  movement  and 
should  be  denied  continued  passport  facilities  under  the 
established  policy  of  Secretaries  of  State  in  recent  years.  * 
of  refusing  passports  to  supporters  nf  fhe  Communistic 
Ament 

I  have  again  reviewed  the  passport  file  of  Leonard  B.  \ 
Boudin  and  I  am  still  of  the  view  that  further  passport  fa-  ! 
cilities  should  be  denied  the  Plaintiff  as  a  person  whose 
travel  abroad  will  support  the  Communist  movement. 

I 

/s/  John  Foster  Dulles 
John  Foster  Dulles, 
Secretary  of  State 


Subscribed  and  sworn  to  before  me  this  14th  day  of  Oc¬ 
tober,  1955. 

/s/  Frances  Jean  Espe 
Notary  Public 
District  of  Columbia 
My  Commission  expires 
March  31, 1957. 


Filed  October  17,  1955 


EXHIBIT  "I" 


April  19,  1955 


Dear  Mr.  Boudin: 


Beference  is  made  to  your  letter  of  March  24,  1955,  en- 


closing  petition  of  appeal  from  the  adverse  decision  of  the 
Passport  Office  in  yonr  case  under  Section  51.135  of  the 
Passport  Regulations,  and  my  interim  acknowledgment  of 
April  4,  1955. 

As  to  your  request  for  additional  information  pursuant 
to  Section  51.162  of  the  rules  of  the  Board  of  Passport  Ap¬ 
peals,  information  that  the  Board  may  furnish  in  a  par¬ 
ticular  case  is  limited  by  the  availability  of  such  informa¬ 
tion  to  the  Board,  the  fact  that  the  passport  file  and  other 
pertinent  Government  files  may  not  be  examined  by  the  ap¬ 
plicant  and  by  the  responsibility  of  the  Board  to  conduct  the 
proceedings  in  such  manner  as  to  protect  from  disclosure 
information  affecting  the  national  security  or  tending  to 
disclose  or  compromise  investigative  sources  or  methods. 
As  vou  are  aware^the  Board  is  required  bv  Section  51.170 
of  its  regulations  in  reaching  its  own  decision  in  the  case 
to  take  into  consideration  the  inability  of  the.  nTmlinunt  to 
meet  information  of  which  he  may  pnt.-ha»> 
sperifically  or  in  detail,  or  to  atteckjfre-eredihilify  of.  confi- 
dential  informants.  It  should  also  be  mentioned  that  the 
Board  has  not,  of  course,  at  this  stage  of  the  proceedings 
reached  any  conclusions  as  to  substantive  matters. 

In  connection  with  your  request  for  additional  informa¬ 
tion  to  assist  in  the  preparation  of  the  case,  and  with  the 
above  considerations  in  mind,  the  Board  has  authorized  me 
to  furnish  you  with  the  information  related  in  the  follow¬ 
ing  paragraphs. 

The  file  contains  information  indicating  that  in  1936  you 
were  &  Director  of  Science  and  Society,  Inc.,  publishers  of 
ScienceancTNociety,  an  alleged  Communist  publication  and 
cited;  as  such  in  1944  by  the  Special  Committee  on  Un- 
Amencan  Activities.  The  file  also  indicates  that  during 
the  late  l93U7s  and  1940’s  you  were  associated  with  and  in 
1947  a  subscriber  to  the  publication  New  Masses,  an  alleged 
Communist  publication,  referred  to  as  such  by  the  Attorney 
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Ggneral  in  1942  and  by  the  Special  Commiti-AP  on  TTn-Ampri-— 
can  Activities  in  previous  reports. 

The  file  contains  information  indicating  that  in  1947  you 
were  President  of  the  Downtown  Community  School,  gaid 
to  have  been  founded  by  a  group  of  persons  affiliated  with 
the  Communist  Party,  and  that  during  the  same  year  you 
were  a  member  of  the  faculty  of  the  Jefferson  School  of 
Social  Science,  cited  by  the  Attorney  General  in  1947  as  an 
“adjunct  of  the  Communist  Party.” 

The  file  contains  information  indicating  that  in  1949  you 
were  among  the  reception  sponsors  of  a  reception  honor¬ 
ing  Harry  Sacher,  said  to  have  been  held  at  the  Manhattan 
Towers  Hotel,  New  York  City,  in  December  1949,  and  that 
during  1948-50  you  were  general  counsel  and  adviser  of  and 
closely  associated  with  +he  activities  of  the  United  Office 
andJProfessional  Workers  of  America,  a  group  reportedly 
expelled  from  the  CIO  in  1950  because  its  policies  and  ac¬ 
tivities  were  consistently  directed  toward  the  achievement 
of  the  program  and  policies  of  the  Communist  Party.  There 
are  also  references  to  activities  ^  behalf  of  the  American 
Communications  Association,  ropy+pflly  pasted  from  the 
f?TO_rnT95u  to?  CQKsIstent  adherence  to  the  policies  and  ob¬ 
jectives  of  the  Communist  Party. 

The  file  contains  information  indicating  that  on  Decem¬ 
ber  18, 1950,  at  the  Hotel  Cornish  Arms,  New  York  City,  you 
were  one  of  the  principal  speakers  at  a  forum  of  the  Writ- 
ingjiyid  Publishing  Division,  National  Council  of  the  Arts, 
Sciences  and  .Ernfessions.  aTTegedlw~Communist  dominated 
and  controlled  and  cited  in  1949  qg  «  PATwmTmiRf  front  or- 
ganization  by  the  Special  Committee  on  Un-American  Ac¬ 
tivities,  and  that  you  have  a  [sic]  for  a  number  of  years  been 
a  member  of,  held  office  in  and  participated  actively  in  the 
affairs  of  the  Nati/mnl  Lawyers  Cbiild,.  allegedly  Communist 
dominated  and  controlled  and  cited  as  a  Communist-front 
organization  as  early  as  1944  hy  fhc  Special  Committee  on 
TTt>- American  Activities. 
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The  file  contains  various  other  references  to  your  al¬ 
leged  support  of,  sympathy  for,  and  membership  in  the 
Communist  Party,  UJS.A.,  including  information  indicating 
that  you  were  a  member  of  the  Young  Communist  League 
in  the  1930’s  and  also  a  member  of  the  Communist  Party, 
and  that  the  affiliation  was  maintained  during  the  1940’s. 
You  have  been  referred  to,  as  of  more  recent  date,  as  acon- 
cealed  member  of  the  Communist  Party,  sympathetic  to  its"" 
aimsand  objectives.  The  file  contains  your  sworn  statement 
of  June  3,  1954,  that  you  were  not  than  a  member  of  the 
Communist  Party  with  comment  indicating  that  you  de¬ 
clined  to  state  under  oath  whether  or  not  you  had  ever  prior 
thereto  been  affiliatedwith,  or  a  member  of,  the  Communist 
Party. 

Sincerely  yours, 

John  W.  Sipes,. 

Counsel 

Board  of  Passport  Appeals 

Copy  to: 

Harry  L  Rand,  Esquire 

Filed  October  24,  1955 


ANSWER 
First  Defense 

The  complaint  fails  to  state  a  claim  upon  which  relief  may 
be  granted. 

Second  Defense 

This  Court  lacks  jurisdiction  over  the  subject  matter  of 
the  complaint. 
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Third  Defense 

Answering  specifically  the  allegations  contained  in  the 
numbered  paragraphs  of  the  complaint,  defendant  avers : 

1.  Defendant  asserts  that  inasmuch  as  the  allegations 
contained  in  the  first  paragraph  of  the  complaint  state  con¬ 
clusions  of  law  he  is  not  required  to  plead  responsively 
thereto,  but  were  he  required  to  reply  he  would  deny  the 
conclusions  alleged  therein. 

2.  Defendant  denies  the  allegations  contained  in  the  sec¬ 
ond  paragraph  of  the  complaint  except  that  defendant  ad¬ 
mits  he  is  Secretary  of  State  of  the  United  States  and  that 
as  Secretary  of  State  he  alone  is  authorized  to  grant  and 
issue,  or  refuse  to  grant  and  issue,  passports,  under  such 
rules  as  the  President  designates. 

3.  Admitted. 

4.  Defendant  admits  that  plaintiff  is  an  attorney  at  law. 
Defendant  is  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  remaining  allegations 
contained  in  paragraph  4  of  the  complaint. 

5.  Defendant  admits  that  a  passport  was  issued  to  the 
plaintiff  for  the  period  alleged  in  paragraph  5  of  the  com¬ 
plaint  and  defendant  avers  that  this  was  done  through  a 
subordinate  officer  of  the  Department  of  State. 

6.  Defendant  is  without  knowledge  or  information  suffi¬ 
cient  to  form  a  belief  as  to  the  truth  of  the  allegations  con¬ 
tained  in  paragraph  6  of  the  complaint 

7.  Admitted. 

8.  Admitted. 

9.  Defendant  admits  that  on  or  about  February  1,  1955 
plaintiff  was  advised  by  the  then  Director  of  the  Passport 
Office  that  plaintiff’s  passport  would  be  extended  and 
amended.  However,  defendant  avers  that  he  had  no  knowl¬ 
edge  of  this. 
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10.  Defendant  admits  that  the  plaintiff  was  informed  on 
or  about  February  24,  1955  by  the  then  Director  of  the 
Passport  Office  that  on  the  basis  of  subsequent  evidence  it 
was  necessary  to  deny  plaintiff’s  application  for  a  passport. 
The  remaining  allegations  contained  in  paragraph  10  of  the 
complaint  are  denied. 

11.  In  answer  to  paragraph  11  of  the  complaint  defendant 
avers  that  the  action  taken  in  denying  plaintiff’s  application 
for  a  passport  was  in  all  respects  proper  and  in  accordance 
with  law.  The  remaining  allegations  contained  in  para¬ 
graph  11  of  the  complaint  are  immaterial  and  for  that  rea¬ 
son  do  not  require  answer  but  if  answer  be  required,  de¬ 
fendant  denies  the  allegations  contained  therein. 

12.  Admitted. 

13.  Defendant  denies  the  allegations  contained  in  the  13th 
paragraph  of  the  complaint  except  that  defendant  admits 
that  on  or  about  May  6,  1955  plaintiff  was  given  a  hearing 
by  the  Board  of  Passport  Appeals  in  compliance  with  its 
rules;  that  plaintiff  appeared  personally,  accompanied  by 
counsel,  and  presented  evidence  in  his  behalf ;  and  plaintiff’s 
counsel  duly  reserved  his  objections  to  the  proceeding. 

14.  Denied,  except  that  it  is  admitted  that  on  May  27, 
1955  plaintiff  was  notified  by  letter  of  the  decision  of  the 
defendant  denying  his  application  for  a  passport  Further 
answering,  defendant  avers  that  the  granting  of  passport 
facilities  to  the  plaintiff  was  precluded  under  the  provisions 
of  Section  51.135  of  the  Passport  Regulations. 

15.  Defendant  admits  that  a  letter  addressed  to  the  De¬ 
partment  of  State  by  plaintiff’s  attorney  was  received  on 
June  3, 1955  requesting  reconsideration  of  defendant’s  prior 
decision  denying  plaintiff’s  application  for  a  passport. 
Further  answering  defendant  avers  that  on  June  29,  1955 
the  Department  of  State  informed  the  plaintiff  that  his  ap¬ 
plication  was  being  reconsidered;  that  thereafter  there  was 
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additional  correspondence  between  the  parties  either  by  way 
of  letter  or  personal  interview  and  on  August  26, 1955  plain¬ 
tiff  was  informed  that  the  Department  of  State  was  still 
not  able  to  reverse  its  earlier  decision  denying  plaintiff  a 
passport  The  remaining  allegations  contained  in  para¬ 
graph  15  are  denied. 

16.  Defendant  avers  that  the  allegations  contained  in 
paragraph  16  of  the  complaint  state  conclusions  of  law  and 
therefore  do  not  require  answer  but  if  answer  be  required 
the  defendant  denies  the  allegations  contained  therein. 
Further  answering  defendant  avers  that  passport  facilities 
were  properly  denied  the  plaintiff. 

17.  The  allegations  contained  in  paragraph  17  of  the 
complaint  state  more  conclusions  of  law  and  therefore  do 
not  require  answer  but  if  answer  be  required  defendant  de¬ 
nies  the  allegations  contained  therein.  Further  answering 
defendant  avers  that  the  rules  of  the  Board  of  Passport  Ap¬ 
peals  are  valid  and  comply  with  due  process  of  law. 

18.  Defendant  avers  that  the  allegations  contained  in 
paragraph  18  state  more  conclusions  of  law  and  therefore 
do  not  require  answer,  but  if  answer  be  required  defendant 
denies  the  allegations  contained  therein. 

19.  Defendant  is  without  knowledge  or  information  suf¬ 
ficient  to  form  a  belief  as  the  truth  of  the  allegations  con¬ 
tained  in  paragraph  19  of  the  complaint. 

20.  Defendant  avers  that  the  allegation  contained  in  para¬ 
graph  20  of  the  complaint  is  a  mere  conclusion  of  law  and 
therefore  does  not  require  answer,  but  if  answer  be  required 
fendant  denies  the  allegation  contained  therein. 

WHEREFORE,  defendant  having  fully  answered  the  al¬ 
legations  of  the  complaint,  demands  judgment  together  with 
costs  of  this  suit. 
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Filed  Oct.  25,  1955 

HEARING  PANEL 
of  the 

BOARD  OF  PASSPORT  APPEALS 

In  the  Matter  of: 

LEONARD  B.  BOUDIN 

Boom  419,  SA-11 

Friday,  May  6, 1955 

Hearing  in  the  above-entitled  matter  was  convened  at 
10 :10  a.m.,  Mr.  Thruston  B.  Morton  presiding. 

MEMBERS  OF  THE  PANEL: 

Mr.  Thruston  B.  Morton,  Chairman 
Mr.  S.  Houston  Lay,  Member 
Mr.  Francis  T.  Murphy,  Member 

REPRESENTING  MR.  BOUDIN: 

Mr.  Harry  I.  Rand 
Wyatt  Building 
Washington,  D.  C. 

CONSULTANTS  TO  THE  PANEL: 

Mr.  John  W.  Sipes,  O/SC 
Department  of  State 
Mr.  Lawson  A.  Moyer,  Jr.,  O/SC 
Department  of  State, 

Assistant  to  Mr.  Sipes 


Exhibit  No. 
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EXHIBITS 

Page 

1 —  W ritten  Objections -  00 

2 —  Petition  for  Appeal _ 00 

3 —  Book  Review  by  Mr.  Bondin  on  “The  Adminis¬ 

trative  Process,”  by  James  M.  Landis  (With¬ 
drawn)  _ 00 

4 —  List  of  Publications  by  Mr.  Boudin _  00 

5 —  Article  by  Leonard  Boudin  entitled  “Cardozo’s 

Record,  dated  July  26, 1938  (Withdrawn) _  00 

6 —  Copy  of  review  by  Mr.  Boudin  published  in  the 

New  Republic,  June  10,  1940,  of  book  entitled 
“The  National  Labor  Policy  and  How  it 
Works,”  by  Joseph  Rosenfarb  (Withdrawn)....  00 

Reprint  of  Article  from  Illinois  Law  Review, 
Volume  XXXV,  No.  7,  March  1941,  Entitled 
“The  Rights  of  Strikers,”  by  Mr.  Boudin  (With¬ 
drawn)  - 00 

Reprint  of  Article  from  Michigan  Law  Review, 
Dated  October,  1944,  Volume  43,  No.  2,  Entitled, 
“The  Authority  of  the  National  Labor  Board 
Over  Labor  Disputes,”  by  Mr.  Boudin  (With¬ 
drawn)  _  00 

Reprint  of  Article  from  New  York  University 
Law  Quarterly  Review,  Dated  January  1948, 
Volume  XXm,  Entitled  “Supersedure  and  the 
Purgatory  Oath  Under  the  Taft-Hartley  Law,” 
by  Mr.  Boudin  (Withdrawn) 


00 


Exhibit  No. 


Page 

Reprint  of  Article  from  Columbia  Law  Review, 
Volume  47,  Page  979,  September  1947,  Entitled, 
“The  Supreme  Court  and  Labor:  1946  Term,” 
by  Mr.  Boudin  (Withdrawn) _  00 

Reprint  of  Article  from  Virginia  Quarterly  Re¬ 
view,  Entitled  “Through  the  Judicial  Spec¬ 
trum,”  by  Mr.  Boudin  (Withdrawn) _ _ _ 00 

7 —  Brochure  on  Downtown  Community  School  En¬ 

titled  “An  Adventure  in  Education  and  Democ¬ 
racy”  _  00 

8 —  Letter  from  Mr.  Burton  A.  Zorn  to  Mr.  W.  P. 

Bartel,  Dated  October  29,  1946 _ _ _  00 

9 —  Letter  from  Theodore  W.  Kheel  to  Marjorie 

Merritt,  Dated  June  12,  1950 _  00 

10 —  Letter  from  Herbert  S.  Thatcher  to  Mr.  Boudin 

Dated  October  26, 1949 _ 00 

11 —  Reprint  from  Congressional  Record,  Speech  of 
Honorable  William  Langer  of  North  Dakota, 
Delivered  on  September  20, 1950,  Entitled,  “Na¬ 
tional  Lawyers  Guild — Legal  Bulwark  of  De¬ 
mocracy” 


00 
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PROCEEDINGS 


THE  CHAIRMAN :  The  Board  of  Passport  Appeals  of 
the  Department  of  State  will  be  in  order  for  consideration 
of  the  appeal  of  Mr.  Leonard  B.  Boudin. 

The  Board  of  Passport  Appeals  has  been 
by  the  Secretary  of  State.  Mr.  S.  Houston  L 
T.  Murphy  and  myself,  Thruston  B.  Morton,  constitute  the 
panel  thereof.  John  W.  Sipes  is  Counsel  to  the  Board,  and 
Lawson  A.  Moyer,  Jr.,  his  assistant. 

The  passport  file  reflects  that  Mr.  Boudin  was  last  issued 
a  passport  on  June  3, 1954,  limited  as  to  time  (10-2-54)  and 
as  to  country  (British  Isles,  France,  Netherlands,  Switzer¬ 
land  and  necessary  countries  en  route).  In  October  1954 
he  requested  that  these  special  restrictions  be  removed  and 
that  he  be  issued  a  passport  in  the  usual  form  for  travel 
abroad  to  confer  with  and  represent  clients  engaged  in  liti¬ 
gation  with  international  organizations  and  agencies  of  this 
Government.  After  discussions  with  the  Passport  Office 
and  the  receipt  of  additional  investigative  reports,  Mr.  Bou¬ 
din  was  advised  on  February  24, 1955,  that  he  wasjaeligi&le 
for  further  passport  facilities  under  Section  51.135  of  the 
Passport  Regulations.  An  appeal,  filed  by  Mr.  Boudin  on 
March  24,  1955,  was  accepted  and  acknowledged  by  the 
Board  on  April  4,  1955,  with  hearing  subsequently  sched¬ 
uled.  The  file  contains  correspondence  with  Mr.  Boudin 
relative  to  certain  aspects  of  the  case. 


ly,  Mr.  Francis 


Mr.  Boudin  has  the  right  to  appear  personally  at  this 
hearjggy-to.  bejgpresenled.  by  counsel  subject  t.o_thfi_proyi- 
sions  of  Sections  51.161  and  51.167  of  the  Boards  Rules,  to 
present  witnesses  and  n-fiW  other  evidence  in  frig  nwn  SC 


KgaMiiTQiV* 


request  The  purpose  of  this  hearing  is  to  permit  the  appli¬ 
cant  to  present  all  information  relevant  and  pmr^fTflTtn  the 
final  decision  in  his  case.  Formal  rules  of  evidence  will  not 


apply  but  reasonable  restrictions  will  be  imposed  as  to  rele¬ 
vancy,  competency  and  materiality. 
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It  will  be  noted  that  all  argumentation  should  be  directed 
to  the  application  of  the  passport  regulations  to  the  facts  of 
the  particular  case.  The  Board  will  not  permit  or  consider 
oral  argument  or  motions  relative  to  the  legality  or  pro- 
prigty  of  the  hearing  or  other  procedures  of  the  Board. 
Submission  of  such  argument  or  moHons  will  be  confined  to 
the  filing  of  written  briefs,  objections,  or  motions  to  be 
made  part  of  the  record. 

After  consideration  of  all  the  evidence,  including  confi¬ 
dential  reports  of  investigation,  the  Board  will  advise  the 
Secretary  of  State  as  to  the  action  it  recommends  as  neces¬ 
sary  and  proper  in  this  case,  and  Mr.  Boudin  will  be  notified 
in  writing  of  the  decision  of  the  Secretary  of  State. 

Mr.  Boudin,  would  you  please  identify  yourself  and  coun¬ 
sel  for  the  record? 

MR.  BOUDIN :  I  am  Leonard  B.  Boudin. 

MR.  RAND :  And  I  am  Harry  I.  Rand,  with  offices  in  the 
Wyatt  Building,  Washington  5,  D.  C. 

THE  CHAIRMAN :  Mr.  Boudin,  would  you  stand  and 
be  sworn,  please! 

Whereupon, 

LEONARD  B.  BOUDIN 

called  as  a  witness  in  his  own  behalf,  and  having  been  duly 

sworn,  testified  as  follows : 

THE  CHAIRMAN:  All  right.,  Mr  Boudin,  you-oryeur. 
counsel  as  you  prefer  may  proceed  .as_you_see  fit. 

MR.  RAND:  MrTChairman,  at  the  outset  of  the  hearing 
before  the  Board  I  should  like  to  file  for  the  record  written 
objections  to  the  Regulations  and  Procedures.  These  ob¬ 
jections  state  that  by  appearing  here  today  the  appellant, 
Leonard  B.  Boudin,  does  not  acknowledge  the  State  De¬ 
partment’s  right  to  control  the  travel  of  American  citizens, 
the  legality  of  the  Passport  Regulations  of  the  Secretary  of 
State  issued  August  1952,  and  the  rules  of  the  Board  of 
Passport  Appeals  adopted  December  30,  1953,  and  the  va- 


lidity  of  the  standards  applied  and  the  procedures  followed 
in  this  case. 

The  appellant  expressly  reserves  his  right  to  contest  these 
matters  in  the  courts  if  need  for  such  contest  should  arise. 

More  particularly,  it  is  our  position  that: 

One,  an  American  citizen  has  a  constitutional  right  to 
travel  abroad; 

Two,  appellant  has  an  additional  reason,  need  and  right 
to  travel  in  connection  with  his  representation  of  clients 
who  are,  have  been  and  will  be  engaged  in  litigation  with 
the  Departments  of  State  and  Justice,  that  his  clients  have 
a  corresponding  right  under  the  Constitution  to  consulta¬ 
tion  with  and  representation  by  counsel  of  their  own  choos¬ 
ing; 

Three,  that  the  passport  regulations  are  invalid  because 
Congress  never  authorized  the  Secretary  of  State  to  estab¬ 
lish  substantive  conditions  to  the  issuance  of  a  passport,  nor 
could  it  constitutionally  have  done  so ; 

Four,  the  said  regulations  are  invalid  in  that  they  con¬ 
flict  with  the  will  of  Congress,  they  are  vague  and  ambigu¬ 
ous,  they  are  arbitrary  and  irrational,  and  impose  political 
tests  in  violation  of  the  Constitution ; 

Five,  the  Regulations  and  Rules  of  the  Secretary  of  State 
and  Regulations  of  the  Board  of  Passport  Appeals  in  these 
matters  deny  procedural  due  process  in  that  decisions  are 
made  upon  vague,  if  any,  charges  and  are  predicated  upon 
confidential  or  concealed  evidence,  if  any;  that  at  the  hear¬ 
ings  before  the  Passport  Office  and  the  Board  of  Passport 
Appeals  the  passport  applicant  is  not  confronted  by  wit¬ 
nesses  who  can  be  cross-examined  or  otherwise  by  compe¬ 
tent  evidence  but  is  merely  subjected  to  an  inquisitorial  ex¬ 
amination  concerning  his  political  views  and  associations; 
that  a  stenographic  record  is  either  not  kept,  as  in  the  case 
of  the  Passport  Office,  or  is  not  given  to  the  appellant,  as  in 
the  case  of  the  Board  of  Passport  Appeals ;  that  the  Board 
of  Passport  Appeals,  at  least  based  upon  past  experiences, 
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makes  its  decisions  on  the  basis  of  secret  files  not  disclosed 
to  appellant  or  to  his  counsel;  that  it  renders  a  report  to 
the  Secretary  of  State,  the  contents  of  which  are  not  di¬ 
vulged  to  the  appellant;  that  the  Secretary  of  State,  with¬ 
out  hearing  appellant  or  his  counsel,  decides  the  case  upon 
the  basis  of  the  Board’s  report. 

As  I  say,  for  these  reasons  the  appellant,  although  he 
appears  here,  reserves  his  right  to  challenge  the  regulations, 
the  validity  of  the  regulations  and  procedures  and  protests 
the  legality  of  the  Passport  Regulations  and  the  Rules  of 
the  Board. 

May  I  file  this  for  the  record  and  have  it  marked. 

THE  CHAIRMAN:  It  will  be  accepted  as  part  of  the 
record. 

MR.  SIPES :  It  will  be  marked  as  Exhibit  L 

(The  document  above-referred  to  was  marked  as  Ex¬ 
hibit  1.) 

MR.  RAND :  May  I  ask,  Mr.  Chairman,  that  the  Petition 
for  Appeal  filed  in  this  case  be  marked  as  Exhibit  2  for  the 
record? 

THE  CHAIRMAN:  Yes. 

(The  document  above-referred  to  was  marked  as  Ex¬ 
hibit  2.) 

MR.  RAND :  Is  that  exhibit  available  so  that  I  can  hand 
it  to  Mr.  Boudin? 

(Mr.  Sipes  handed  document  to  Mr.  Rand.) 

MR.  RAND:  Thank  you. 

BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  a  document  entitled  “Petition 
for  Appeal,”  marked  as  Exhibit  2  in  the  record  here,  and 
ask  you  whether  you  prepared  that  petition  and  whether 
you  signed  it  and  acknowledged  your  signature. 

A.  I  did  prepare  it,  I  did  sign  it,  and  I  did  acknowledge 
my  signature  to  this  petition. 

Q.  Mr.  Boudin,  have  you  had  occasion  since  the  filing  of 
that  petition,  Exhibit  2,  to  reread  the  petition? 
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A.  Yes,  I  have  reread  my  file  copy  of  the  petition.  It  is 
the  same  as  the  petition  marked  Exhibit  2. 

Q.  Are  all  of  the  statements  of  fact  made  in  the  petition 
trne  to  your  knowledge  ? 

A.  They  are,  sir. 

Q.  Mr.  Boudin,  I  direct  your  attention  to  Exhibit  C  of 
the  petition,  designated  as  Exhibit  2  in  this  record,  and  ask 
you  whether  you  prepared  and  executed  that  affidavit  as 
of  June  3,  1954. 

A.  I  did  prepare  and  execute  that  affidavit  as  of  either 
June  3  or  June  4, 1954.  I  believe  it  was  June  3. 

Q.  That  affidavit  reads  as  follows: 

“Leonard  B.  Boudin,  being  duly  sworn,  deposes  and  says : 
I  am  not  a  member  of  the  Communist  Parly  .nor  am  I  other¬ 
wise  a  person  described  in  Regulation  51.135  subsection  (a). 
I  am  not  going  abroad  to  engage  inactivities  which  will  ad¬ 
vance  the  Communist  movement  in  violation  joJLsuhsection 
(c),  but  for  the  purposes  indicated  in  my  correspondence 
with  the  Passport  Office.”  Signed  “Leonard  B.  Boudin,” 
and  subscribed  and  sworn  to  before  Willis  Young,  a  notary 
public,  for  the  State  of  New  York,  I  believe. 

A.  For  the  District  of  Columbia. 

Q.  For  the  District  of  Columbia  on  June  3,  1954. 

Mr.  Boudin,  was  that  affidavit  submitted  to  the  Passport 
Office  in  June  of  1954? 

A.  It  was,  sir. 

Q.  Subsequent  to  the  submission  of  that  affidavit,  did  the 
Passport  Office  or,  more  properly,  the  Secretary  of  State 
grant  you  passport  facilities? 

A.  Yes.  Within  an  hour  or  two  after  the  execution  of  that 
affidavit,  which  you  see  was  sworn  to  before  the  assistant  or 
the  Deputy  Director  of  the  Passport  Office,  Mr.  Willis 
Young,  I  received  from  the  Passport  Office  my  passport. 

Q.  Mr.  Boudin,  are  the  facts  stated  in  that  affidavit  true 
as  of  this  day? 


A^-Ihev  are.  Of  course,  the  last  part  of  the  affidavit 
which  states  that  I  intend  to  go  abroad  for  the  purposes  in¬ 
dicated  in  my  correspondence  with  the  Passport  Office  are 
true  except  there  would  have  to  be  some  modification  in  the 
sense  that  I  have  similar  purposes  in  the  representation  of 
clients  which  in  some  respects  are  not  identical  with  those 
set  forth  in  my  letters  of  June  1954.  But  I  should  say  that 
the  answer  to  your  question  is  “yes,”  with  that  notation. 

Q.  I  refer  you  to  the  first  sentence  of  the  affidavit:  “I 
am  not  a  member  of  the  Communist  Party  nor  am  I  other¬ 
wise  a  person  described  in  Regulation  51.135  subsection 
(a).”  Have  the  facts  so  stated  in  the  first  sentence  of  that 
affidavit  begn_true.  since  June  3, 1 954>.  and  during  the  entire 
period  from  that  day  to  this  day? 

A.  Yes. 

Q.  And  are  they  true  today? 

A.  Yes. 

Q.  Mr.  Boudin,  will  you  tell  the  Board  what  are  your 
reasons  for  applying  at  this  time  for  the  grant  of  passport 
facilities  to  you? 

A.  My  reasons  today  are  essentially  those  in  broad  out¬ 
line,  and  in  some  cases  specifically  set  forth  in  my  letter  of 
May  20,  1954,  which  is  attached  as  Exhibit  A  to  the  Pe¬ 
tition  for  Appeal.  Primarily  they  consist  of  my  clients  who 
are  presently  in  Europe  and  need  to  consult  with  me  with 
respect  to  their  legal  problems,  and  with  respect  to  pending 
and  prospective  litigation  in  the  courts  of  the  United  States. 

More  specifically,  there  is  now  pending  in  the  District  of 
Columbia  District  Court  an  action  entitled  “Weisman 
against  Dulles,”  which  is  an  action  instituted  last  year  by 
Maxwell  Weisman,  an  American  national,  now  situated  in 
Amsterdam,  to  declare  illegal  the  purported  revocation  by 
the  Secretary  of  State  of  his  passport. 

In  the  spring  of  1954  that  action  was  instituted  in  the 
District  Court,  and  the  need  to  consult  with  Mr.  Weisman 
with  respect  to  the  handling  of  the  litigation,  and  the  legal 
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problems  arising  in  connection  with  residence  in  Holland 
and  otherwise,  led  me  to  make  my  application  in  1954  to  go 
abroad ;  and  I  did  go  abroad  and  consult  with  Mr.  Weisman 
in  June  of  1954  in  Amsterdam. 

Since  that  time  there  have  been  factual  developments,  in¬ 
cluding  his  intention  to,  and  perhaps  by  this  time  his  actual 
filing  of  a  new  passport  application  with  the  Department 
of  State.  I  have  been  in  written  consultation  or  communi¬ 
cation  with  Mr.  Weisman  in  the  last  several  weeks,  and  it 
is  necessary  for  me  to  go  to  Amsterdam  again  and  to  meet 
with  Mr.  Weisman  to  discuss  the  various  new  developments 
of  the  case,  including  the  filing  of  a  supplemental  complaint 
and  the  preparation  for  trial  of  the  passport  case  in  the 
courts. 

MR.  MOYER:  Is  Mr.  Weisman  in  a  position  to  return 
to  this  country? 

THE  WITNESS :  Mr.  Weisman  is  now  abroad  and  he  is 
engaging  in  medkal ^studies  in  Amsterdam.  He  can’t  in¬ 
terrupt  his  medical  studies  at  the  present  time.  But  the  re¬ 
turn  of  Mr.  Weisman  to  this  country  will,  of  course,  render 
moot  the  issues  in  the  litigation  of  the  purpose  of  the  can¬ 
cellation  of  the  passport,  will  actually  compell  him  to  re¬ 
turn  to  the  United  States.  The  purpose  of  the  litigation  is 
to  declare  illegal  that  attempted  compulsion.  Of  course,  if 
he  were  to  return  to  the  United  States  he  would  in  effect  be 
rendering  null  and  void  the  pending  litigation,  and  he  would 
not  probably  receive  voluntarily  from  the  Department  a 
passport  to  return. 

MR.  MOYER :  It  wouldn’t  have  any  legal  effect,  would 
it? 

THE  WITNESS :  I  think  it  might  very  well  have  legal 
effect  upon  his  case.  It  would  certainly  have  very  practical 
effect  on  his  remaining  in  Amsterdam. 

In  addition,  without  conceding  the  validing  of  the  regu¬ 
lations  of  August,  1952,  it  may  be  necessary  for  Mr.  Weis¬ 
man  to  have  a  hearing  under  the  regulations  to  furnish  the 


66 


basis  for  any  supplemental  court  action.  When  I  say  it 
may  be  necessary  I  am  not  suggesting  that  it's  my  legal 
opinion  that  it  is  necessary  as  a  matter  of  law  but  it  may 
be  desirable.  In  any  such  hearing  before  the  consul,  prob¬ 
ably,  in  Amsterdam,  or  consul  elsewhere,  I  would,  of  course, 
be  representing  him. 

So  the  reasons  stated  in  my  letter  of  May  20,  1954,  are 
really  applicable  today  except  they  are  even  more  impor¬ 
tant  today. 

The  second  reason  for  my  needing  to  go  abroad  rises  in 
connection  with  my  client,  Mr.  David  Left,  whom  you  may 
know  is  an  American  employed  by  UNESCO  in  Paris,  with 
respect  to  whom  there  has  been  considerable  litigation  over 
the  last  year  or  two.  Mr.  Left  was  discharged  by  UNESCO 
following  an  American  Loyalty  Board  hearing  in  Paris,  and 
I  visited  him  last  year  and  consulted  with  him  and  with  his 
counsel,  Maitre  Mercier,  of  France  in  connection  with  the 
litigation  arising  before  the  Administrative  Tribunal  of  the 
International  Labor  Organization.  That  litigation  has  by 
now  been  determined  in  his  favor.  That  is,  it  was  held  that 
he  was  improperly  discharged. 

MR.  SIPES :  Has  an  appeal  been  taken  from  that  deter¬ 
mination? 

THE  WITNESS:  An  appeal  has  not  been  taken  by 
UNESCO  to  the  World  Court,  although  I  gather  from  the 
press  that  is  a  possibility. 

Now,  in  connection  with  that  matter,  the  matter  of  Mr. 
Leif’s  continued  or  future  employment  with  UNESCO,  it’s 
necessary  I  consult  with  him  and  with  his  counsel. 

In  addition,  Mr.  Leff  has  been  confronted  by  a  very  com¬ 
plicated  criminal  proceeding  known  as  United  States 
against  Leff  in  the  District  Court  for  the  Southern  Dis¬ 
trict  of  New  York,  also  referred  to  in  my  letter  of  May  20, 
1954.  This  is  a  proceeding  instituted  by  the  Department  of 
Justice  to  find  him  guilty  of  contempt  for  failing  to  return 
in  response  to  a  grand  jury  subpoena  issued  by  the  Grand 
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Jury  ha  the  Southern  District  of  New  York.  I  was  retained 
last  year  in  1954  to  represent  Mr.  Left  in  opposing  those 
criminal  proceedings. 

In  connection  with  that  representation,  which  was  the 
occasion  for  my  going  to  Europe  to  see  him  and  his  coun¬ 
sel,  I  did  go  to  Europe,  met  with  him  and  his  counsel,  draft¬ 
ed  appropriate  legal  papers,  gave  him  the  necessary  legal 
advice,  returned  to  this  country,  and  ultimately  those  par¬ 
ticular  criminal  proceedings  were  dismissed  upon  my  mo¬ 
tion.  They  were  dismissed  for  various  technical  reasons, 
however,  and  I  have  been  advised  by  the  Assistant  United 
States  Attorney  in  charge  of  the  litigation  that  another 
grand  jury  subpoena  will  issue,  and  my  information  is  that 
it  already  has  issued,  that  he  will  be  served  and  we  will 
again  have  the  same  legal  problems,  except  more  compli¬ 
cated  because  of  a  different  factual  situation;  and  if  we  do 
not  already  have  a  criminal  proceeding  instituted  in  the 
Southern  District  it  will  very  shortly  be  instituted  by  the 
Department  of  Justice. 

This  raises  a  problem  not  of  relations  with  the  Depart¬ 
ment  of  State,  such  as  are  involved  in  the  passport  situa¬ 
tion  which  I  referred  to  for  Mr.  Weisman,  it  raises  a  Sixth 
Amendment  problem,  namely  the  right  of  a  defendant  in  a 
criminal  case  to  consult  with  his  counsel;  and  it  is  abso¬ 
lutely  necessary  that  I  meet  with  Mr.  Leff,  faced  with  these 
criminal  proceedings,  to  consult  with  him  on  the  subject. 

I  should  also  say  that  as  an  attorney  who  has  been  in¬ 
volved  in  a  number  of  these  passport  cases,  particularly 
since  the  issuance  of  my  last  passport  to  me  in  June  of  1954, 
I  have  been  consulted  by  a  number  of  lawyers  in  this  coun¬ 
try  and  elsewhere,  more  specifically  in  England,  France  and 
Switzerland,  and  by  individuals  who  have  various  problems 
relating  to  their  residence  in  other  countries  or  to  their 
passport  matters.  These  individuals  are  located  in  Eng¬ 
land,  France,  Switzerland,  and  Italy. 

In  each  of  these  cases  it  is  contemplated  that  legal  ac- 
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tion  may  shortly  have  to  be  instituted  in  the  District  Court 
of  the  District  of  Columbia  on  behalf  of  these  individuals 
who  are  my  clients  for  appropriate  relief  from  the  Depart¬ 
ment  of  State.  Prior  to  the  institution  of  such  actions  it 
will,  of  course,  be  necessary  for  me  to  consult  with  these 
clients,  some  of  whom  I  have  only  had  correspondence  with ; 
and  following  such  consultation,  and  as  a  condition  to  the 
institution  of  the  action,  it  may  be  deemed  desirable,  if  not 
technically  necessary,  to  exhaust  all  remedies  within  the  De¬ 
partment  of  State  by  asking  for  hearings  under  the  regula¬ 
tions  of  August,  1952. 

In  some  cases  such  hearings  may  be  sought  and  will  be 
held  undoubtedly  in  the  various  cities  in  the  countries  which 
I  have  referred  to.  In  some  cases  it  may  be  that  the  hear¬ 
ings  will  not  be  sought  and  that  it  will  be  decided  to  insti¬ 
tute  action  for  a  return  of  passports  which  were  seized  and 
which  are  still  on  their  face  valid,  or  for  the  issuance  of 
new  passports  or  the  issuance  of  extensions  or  renewals. 

Mr.  Leff,  I  may  say,  is  one  of  the  persons  whose  passport 
was  taken  by  the  United  States  Government  several  years 
ago,  and  he  has  advised  me  of  his  desire  to  institute  an  ac¬ 
tion  for  either  the  recovery  of  the  passport  or  the  issuance 
of  a  new  passport,  or  both. 

Now,  those  represent  in  large  part  the  reasons  why  I 
wish  to  go  to  Europe.  When  I  say  “in  large  part,”  they 
are  the  principal  reasons.  I  have  in  addition,  as  I  have 
stated  in  my  correspondence  with  the  Department  in  the 
past,  the  desire  to  go  to  Europe  with  my  family  for  pleas¬ 
ure,  for  a  vacation,  taking  my  wife  and  son.  The  passport 
that  was  issued  to  me,  I  may  say,  on  June  3  or  4  of  1954  was 
issued  upon  the  understanding  that  I  had  both  intentions 
in  mind  What  happened  was  that  I  went  in  June  of  1954  to 
Europe,  spent  about  16  days  exclusively  on  this  business  of 
consulting  with  lawyers  and  with  clients  in  three  countries, 
Amsterdam,  England  and  France;  then  I  returned  to  this 
country,  and  although  the  Petition  for  Appeal  doesn’t  indi- 
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cate  it  my  notes  indicate  that  the  passport  upon  my  request 
was  again  amended  to  include  my  wife,  because  it  was  con¬ 
templated  that  I  would  go  to  Europe  purely — not  purely  but 
principally  on  a  vacation  in  July  of  1954  with  my  wife.  I 
believe  the  amendments,  which  your  files  would  show,  oc¬ 
curred  on  June  29,  1954.  Thereafter  I  changed  my  mind 
for  various  personal  reasons  and  did  not  return  to  Europe 
either  alone  or  with  my  wife.  But  I  do  contemplate  that 
while  my  principal  purpose  in  going  to  Europe  at  the  pres¬ 
ent  time  are  these  legal  matters,  these  professional  matters 
involving  the  representation  of  clients,  a  second  purpose 
would  be  for  a  vacation  with  my  wife  and  son. 
QUESTIONS  BY  MR.  RAND: 

Q.  Has  it  been  necessary,  Mr.  Boudin,  because  of  the 
denial  at  this  time  of  the  application  which  you  filed  for  the 
grant  of  a  passport,  to  put  off  your  European  trip  to  con¬ 
sult  with  clients  and  counsel  in  Europe? 

A.  Yes.  I  would  say  that  I  have  been  substantially  preju¬ 
diced,  and  more  important  my  clients  have  been  substan¬ 
tially  prejudiced  to  date.  I  wanted  to  leave  for  Europe  to 
consult  with  my  clients  and  very  possibly  to  participate  in 
the  oral  argument  which  occurred  within  the  last  sixty  days 
before  the  Administrative  Tribunal  of  the  International 
Labor  Organization.  That  was  an  expressed  purpose  of  my 
application  for  a  passport  this  year.  When  I  could  not  re¬ 
ceive  a  passport  I  was  compelled  to  eliminate  such  consul¬ 
tation  since  it  couldn’t  practically  be  by  mail ;  and  of  course 
to  eliminate  my  personal  appearance  before  the  Interna¬ 
tional  Tribunal,  and  instead  I  limited  myself  to  preparation 
of  legal  counsel  which  was  sent  to  Maitre  Mercier  in  Eu¬ 
rope. 

But  quite  aside  from  that  particular  litigation,  I  have  a 
very  serious  need  to  consult  with  my  clients,  and  I  think 
they  have  been  prejudiced  in  not  being  able  to  talk  to  me  in 
the  last  several  months. 

Q.  Let  me  ask  you  another  question  which  I  trust  will 
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not  be  embarrassing,  but  will  you  tell  us  as  a  practical  mat¬ 
ter  if  your  inability  to  travel  to  Europe  to  consult  with 
your  clients  and  their  European  counsel  has  in  any  way 
affected  your  ability  to  earn  a  livelihood? 

A.  The  answer  is  in  the  affirmative.  My  sole  source  of 
income  arises,  and  has  for  the  last  17  or  18  years,  from  the 
practice  of  my  profession  as  a  lawyer,  and  when  I  went  to 
Europe  last  year  I  went  as  counsel  for  various  clients  who 
were  charged  the  fee  that  I  and  they  deemed  appropriate. 
When  I  go  to  Europe  again  to  represent  clients  and  consult 
with  other  counsel,  these  clients,  either  directly  or  through 
their  counsel,  will  be  charged  fees.  My  failure  to  go  to 
Europe  in  the  last  period  has  resulted  in  my  loss  of  income, 
and  this  loss  of  income  is  continuing  as  a  practical  matter, 
affecting  my  livelihood,  to  the  extent  that  I  am  prevented 
from  going  to  Europe  for  these  purposes.  I  regret  to  say 
the  answer  is  in  the  affirmative. 

MR.  RAND:  Mr.  Chairman  and  members  of  the  Board. 
,  that  completes  our  case  on  appeal. 

MR.  MOYER :  Mr.  Bafffl^TfHvnk  you  asked,  or  at  least 
Mr.  Boudin  asked,  for  certain  additional  amplification  from 
the  Board,  and  the  Board  did  set  forth  under  certain  limi¬ 
tations  certain  matters.  Does  Mr.  Boudin  intend  to  make 
any  additional  comment  that  he  has  not  already  made  to 
the  Passport  Office  concerning  those  matters? 

MR.  RAND :  Mr.  Moyer,  Mr.  Chairman,  and  members  of 
the  Board,  we  have  received  in  response  to  the  request  of 
Mr.  Boudin  certain  particulars,  not  all  the  particulars  which 
we  requested  but  certain  particulars,  and  as  is  usual  in 
matters  of  judicial  or  quasi-judicial  hearings  we  are  pre¬ 
pared  in  large  measure,  because  of  the  receipt  of  those  par¬ 
ticulars,  to,  as  it  were,  defencLourselves  against^ any  evi- 
dence,  to  meet  any  evidence  which  the  Board  or  the  Pass¬ 
port  Office  more  probably  might  wish lo  presehTwitF~re- 
spect  to  such  particulars.  We  do-jaot-iegljt  igTthe  burden 
ol^appellant  in  these~proceedings,  who  comes  up  to  this 
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Board  on  a  record  from  the  Passport-  Office,  to  present  any 
additional  evidence  than  the  evidence  we  have  already  prp- 
sented  in  support  of  an  application  fo^  nf  « 

port.  As  I  say,  we  are  prepared,  if  any  i»  prAgpnt. 

ed  here  with  respect  to  those  particulars  or  with  respect 
to  any  otiier  matters,  to  meet  the  evidence  by  cross-exami¬ 


nation  of  witnesses  who  may  be  presented,  or  by  tiie  intro¬ 
duction  of  evidence  in  rebuttal  nf  inch  tootimoBml  or  docn=- 
mentary  evidence  which  the  Passport  Office  may  wish  to 
jafisantr — -v 

MR.  MOYER:  That  letter,  did  it  not,  contained  certain 
particulars  but  the  sources  were  not  identified. 

MR.  RAND:  I  don’t  consider  the  letter,  and  I  am  sure 
you,  Mr.  Moyer,  do  not  consider  the  letter  to  constitute  evi- 
dence. 

MR.  MOYER:  I  certainly  do  consider  the  information 
the  Board  has  in  its  confidential  and  the  letter 


to  you  was  based  upon  those  reports. 

MR.  RAND :  Well,  Mr.  Chairman,  we  have  neither  seen 
thg^xapflfts  nor  have  we  ftfly  ffrid™1'1'**  and  with” all 

due  deference  to  Mr.  Moyer  I  am  afraid  as  a  lawyer  I  must 
object  to  the  consideration  of  any  matter  by  this  Board 
which  is  nntpldf  rcooT-d  of  this  proceeding. 

MR.  MOYER :  What  do  you  call  the  record  of  this  pro¬ 
ceeding,  Mr.  Randf 

MR.  RAND :  Mr.  Chairman,  if  I  am  required  to  answer 
that  question  I  will  be  glad  to.  As  I  view  it,  the  record  of 
this  proceeding  at  this  present  time  consists  of  the  appli¬ 
cation  for  a  passport,  which  was  filed  by  Mr.  Boudin  in  the 
Passport  Office;  the  Petition  for  Appeal,  together  with  the 
exhibits  attached  to  the  petition,  which  was  filed  under  oath 
and  to  which  Mr.  Boudin  swore  to  the  truth  of  the  allega¬ 
tions  and  to  which  Mr.  Boudin  again  swore  today ;  and  the 
testimony  which  was  offered  through  Mr.  Boudin  under 
oath  this  morning.  That,  as  I  view  it,  is  the  record  before 
this  Board,  the  only  record  which  the  Board  constitution- 
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ally,  as  we  see  it,  can  consider  in  arriving  at  its  decision. 

MR.  SIPES :  Mr.  Rand,  on  February  24th  the  Director 
of  the  Passport  Office  did  advise  Mr.  Boudin  that  evidence 
has  been  obtained,  and  I  quote: 

“Evidei^ce  has  been  obtained  that  ypp  are  a  member  of 
thejCommunist  Party,  and  reports  of  your  activities  injre- 
cent  years  indicate  that  if  your  membership  was  terminate 
if^.as.jcihder'such  circumstances  as  to  warrant  the~cdnclu- 
siqn,  not  otherwise  rebutted  by  the  evidence,  that^you_con- 
!  tinue  to  act  in  the  furtherance  and  under  the.  diggjjJjrie  of 
the  Communist  Party. 

The  purpose~of~this  proceeding,  whether  you  concede  it 
or  not,  is  to  afford  Mr.  Boudin  an  opportunity  to  farther 
rebut,  in  addition  to  his  sworn  statement,  if  he  so  desires^ 
byway  of  witness  or  affidavit^  lhati3haTTirt^rizatiohhs~r~un- 
derstand  his  position  to  be  that  he  is  not  such  a  person: — 

Now,  my  question  is,  do  you  as  his  counsel  or  MrTBbu- 
din  have  any  additional  testimony,  any  further  affidavits. 
witnesses_c>x  otherlevidence  to  put  in  in 
statement  whatever  von  wish  -jp  that 


MR.  RAND:  Mr.  Sipes,  Mr.  Chairman,  members  of  the 
Board.  Mr.  Sipes  has  properly  characterized  the  statement 
in  the  letter  as  I  would  characterize  it,  that  it  is  a  mere 
statement  and  not  evidence.  We  appreciate  the  opportunity 
afforded  us  by  this  Board  and  by  the  regulations  of  the  De¬ 
partment  of  State  to  put  in  additional  evidence,  and  we 
have  this  morning  put  in  additional  evidence  through  Mr. 
Boudin.  Mr.  Boudin  has  sworn  this  morning  under  oath — 
and  this  is  an  oath  taken  not  only  by  an  ordinary  citizen 
but  an  oath  taken  by  a  duly  admitted  member  of  the  bar  of 
our  highest  court  in  this  country  and  of  other  appellate 
courts  and  trial  courts  in  this  country — that  the  facts  stated 
in  that  affidavit  under  oath  in  June  of  1954  have  continued 
to  be  true  from  that  time  until  this  time,  and  that  they  are 
still  true  today. 

Now,  I  do  not  know  what  further  explanation,  what  fur- 
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ther  evidence,  what  better  evidence  the  appellant  can  put  in 
in  this  proceeding  than  evidence  which  he  puts  in  under  his 
own  oath  with  respect  to  the  truth  or  falsity  of  the  state¬ 
ment  made  in  the  letter,  the  ex  parte  statement  made  in  the 
letter  of  the  Passport  Office. 

MR.  SIPES :  Mr.  Rand,  may  I  inquire,  is  it  the  position 
of  counsel  here  that  Mr.  Boudin  is  not — and  I  understood 
his  statement  to  that  effect — a  person  characterized  by  Sec¬ 
tion  51.135? 

MR.  RAND :  Mr.  Boudin  has  testified  this  morning,  Mr. 
Chairman,  under  oath  that  he  is  not  a  person  characterized 
by  51.135(a). 

MR.  SIPES :  I  said  51.135. 

MR.  RAND :  As  I  read  the  letter  of  the  Passport  Office 
— and  that  is  what  we  are  addressing  ourselves  to  this  morn¬ 
ing,  as  I  understand ;  we  have  taken  an  appeal  from  the  de¬ 
cision  of  the  Passport  Office — the  letter  of  the  Passport 
Office  speaks  specifically,  as  I  recall  it — 

MR.  SIPES :  I  am  looking  at  the  letter  of  February  24. 

MR.  RAND :  That  is  right.  The  letter  of  February  24, 
1955,  states  “that  your  case  falls  within  the  scope  of  Sec¬ 
tion  51A35  of  the  Passport  Regulations,”  and  then  pro¬ 
ceeds: 

“In  this  connection,  evidence  has  been  obtained  that  you 
were  a  member  of  the  Communist  Party,  and  reports  of 
your  activities  in  recent  years  indicate  that  if  your  mem¬ 
bership  was  terminated  it  was  under  such  circumstances  as 
to  warrant  the  conclusion,  not  otherwise  rebutted  by  the 
evidence,  that  you  continue  to  act  in  the  furtherance  and 
under  the  discipline  of  the  Communist  Party.” 

If  I  read  that  letter  correctly  it  is  worded  practically  in 
the  exact  terms  of  Section  51 of  the  Regulations  of 
the  Secretary  of  State  which  reads  as  follows : 

“Persons  who  are  members  of  the  Communist  Party  or 
who  have  recenlty  terminated  such  membership  under 
such  circumstances  as  to  warrant  the  conclusion — not  other- 
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wise  rebutted  by  the  evidence — that  they  continue  to  act  in 
furtherance  of  the  interests  and  under  the  discipline  of  the 
Communist  Party.” 

MB.  SIPES:  Is  Mr.  Boudin  prepared  to  testify  under 
other  sections  of  51.135! 

MB.  BAND:  Mr.  Boudin  is  prepared  to  testify  this 
morning  in  accordance — 

MB.  SIPES:  Mr.  Boudin,  do  you _§BBi>prt  the  world 
Communist  movement? 

THE  WITNESS:  Mr.  Sipes,  the  question  as  you  have 
put  it  is,  of  course,  much  broader  than  51.135(b)  provides, 
because  you  will  recall  from  looking  at  it  that  the  term 
“support  the  Communist  movement,”  however  vague  it  may 
be — 

MB.  SIPES:  Can  I  interrupt  and  say  I  am  looking  at 
the  opening  section  of  the  whole  subsection  under  which  the 
three  parts  fall :  “In  order  to  promote  the  national  interest 
by  assuring  that  persons  who  support  the  world  Communist 
movement  of  which  the  Communist  Party  is  an  integral  unit 
may  not,  through  use  of  United  States  passports,  further 
the  purposes  of  that  movement,  no  passport,  except  one 
limited  for  direct  and  immediate  return  to  the  United 
States,  shall  be  issued  to,”  etc. 

THE  WITNESS:  I  want  to  be  perfectly  candid  with 
you,  and  I  think  we  always  have  been  when  I  have  been  in  a 
different  capacity  here,  and  so,  too,  with  the  Board.  My 
answer  to  you  would  have  to  be — and  I  will  explain  why  it 
has  to  be — that  the  question  is  too  general  in  form ;  it  calls 
for  an  opinion  by  me.  Also,  in  my  judgment — this  is  the 
judgment  of  a  lawyer  as  well  as  a  witness — it  is  not  sus¬ 
ceptible  of  an  answer  which  has  any  significance  whatever 
except  in  polemical  or  political  terms.  Let  me  explain  what 
I  mean  by  that,  and  if  you  want  to  pursue  the  matter  we 
can  do  so. 

You  will  look  at  the  affidavit  which  I  executed  for  Mrs. 
Shipley  in  June  of  1954  and  you  will  see  there  that  I  specifi- 
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cally  eliminated  subsection  (a)  of  51.135 — I  shouldn’t  use 
the  word  “eliminated.”  I  should  say  the  affidavit  addresses 
itself  to  51.135(a).  In  my  discussions  with  Mrs.  Shipley  in 
June  of  1954  there  was  specifically  raised  by  her  the  inclu¬ 
sion  in  the  affidavit  of  a  provision  relating  to  51.135(b), 
which  is  what  you  are  addressing  yourself  to  at  the  present 
time. 

I  pointed  out  to  Mrs.  Shipley  then  that  the  question  of 
what  activities  support  the  Communist  movement  was  a 
matter  actually  of  opinion,  which  would  change  from  person 
to  person  who  is  making  the  opinion,  and  from  person  to 
person  who  is  the  subject  of  the  opinion  being  made,  and 
that  this  was  so  general  a  concept  that  I  thought  it  was  un¬ 
fair  to  ask  a  person  to  execute  an  affidavit  with  respect  to 
that  matter,  an  affidavit,  incidentally,  that  is  not  referred 
to  in  the  Regulations  which  deal  with  the  execution  of  that 
affidavit. 

In  addition,  I  felt  that  to  require  any  person  at  all  to 
execute  an  affidavit  phrased  so  generally,  and  permitting 
essentially  of  the  resolution  of  opinions  in  reaching  such  an 
opinion,  was  a  matter  of  danger  for  any  person  in  the  public 
eye.  I  regarded  myself,  with  a  slight  degree  of  immodesty, 
as  a  result  of  a  litigation  I  have  been  handling  in  the  courts, 
as  being  a  person  of  some  prominence  or  notoriety,  as  you 
would,  and  I  thought  that  this  general  language  might  very 
well  lead  to  some  crackpot  or  some  malignant  person  coming 
forward  and  trying  to  argue  that  I  was  misstating  the  facts 
when  I  said  what  I  did,  that  the  activities  I  engaged  in  did 
not  in  my  opinion  support  the  Communist  movement.  As 
you  know,  language  very  close  to  this  is  language  which  was 
held  to  be  improper  by  the  United  States  Court  of  Appeals 
for  this  circuit  in  the  Lattimore  case,  and  in  determining — 

MR.  SIPES:  That  is  also  on  appeal,  is  it  not? 

THE  WITNESS :  Yes,  but  on  an  appeal  by  the  Govern¬ 
ment.  And  in  determining  my  course  here  in  my  discussion 
with  Mrs.  Shipley  I  put  candidly  on  the  table  with  her  this 
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problem  of  whether  or  not,  by  exercising  what  I  felt  to  be 
a  right  to  travel  or  applications  for  facilities  to  execute  my 
right  to  travel,  I  was  not  going  to  be  subjecting  myself  to 
an  unfounded  prosecution  of  some  kind  for  perjury. 

Now,  it  is  bad  enough  that  the  language  as  set  forth  here 
is  so  vague,  but  when  we  have  the  example  of  the  United 
States  Attorney  securing  an  indictment  in  this  district 
against  Mr.  Lattimore  for  saying  he  didn’t  promote,  or  lan¬ 
guage  to  that  effect,  the  Communist  movement,  then  we  have 
a  very  clear  danger  which  everyone,  and  particularly  a 
member  of  the  bar,  has  to  face. 

Now,  it  is  very  interesting  that  Mrs.  Shipley  who,  as 
you  know,  has  been  very  strict  in  the  enforcement  of  the 
Passport  Regulations,  acquiesced  in  my  argument  because 
she  agreed  to  accept  the  affidavit  that  she  and  I  worked  out, 
which  is  Exhibit  C,  and  as  I  say,  unless  you  are  prepared  to 
indicate  more  specifically  what  activity  of  mine  it  is  that 
you  refer  to,  if  you  have  any  in  mind — 

MR.  SIPES:  Let  me  clarify  a  little  bit,  please.  To  go 
back  to  your  analogy  of  the  Lattimore  case,  if  I  understand 
the  Lattimore  case — and  all  I  do  understand  about  it  is  from 
the  press — it  is  an  indictment  concerning  past  activities  and 
his  denihl  to  them.  My  question  to  you  is  not  whether  you 
did  or  whether  certain  activities  of  yours  in  the  past  sup¬ 
ported  the  world  Communist  movement,  but  whether  you  do 
here  today  support  the  world  Communist  movement.  I  can 
see  quite  a  difference. 

THE  WITNESS :  I  have  one  slight  advantage  over  you, 
not  in  learning  but  I  happen  to  have  read  the  briefs  and 
opinions  in  the  Lattimore  case,  and  that  part  of  the  indict¬ 
ment,  which  is  called  the  heart  of  it,  is  a  part  that  deals  not 
with  the  specific  details,  whether  Lattimore  saw  somebody 
on  a  certain  date,  but  with  this  generalized  question  of 
whether  or  not  he  was  not  a  promoter  or  supporter  of  the 
Communist  movement.  It  is  that  general  question  which  you 
are  now  asking  me.  It  is  a  question  which  calls  for  an  ex- 
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pression  of  an  opinion  by  the  witness,  an  expression  of 
opinion  which  after  being  secured  from  Dr.  Lattimore  re¬ 
sulted  in  his  indictment. 

Now,  it  is  bad  enough  to  ask  anybody  that  question,  but 
when  you  ask  a  person  who  has  been  involved  in  so  much  of 
this  litigation,  what  we  will  call  political  litigation,  litigation 
arising  from  prosecutions  of  political  groups  or  for  pass¬ 
port  suits — when  you  ask  a  person  like  that  you  are  asking 
him  to  expose  himself  by  an  expression  of  an  opinion  to 
what  some  person,  as  I  said  malignant  or  stupid  or  a  crack¬ 
pot,  may  decide  constitutes  evidence  to  the  contrary. 

Have  I  made  clear  to  you  what  the  problem  is  ?  As  I  say, 
it  was  a  problem  which,  when  I  presented  it  to  Mrs.  Shipley, 
who  can  certainly  not  be  called  an  easy  person  in  the  pass¬ 
port  area,  must  have  appealed  to  her  because  we  reached  an 
agreement  on  the  affidavit  which  I  ultimately  filed. 

MR.  MOYER :  Would  you  care  to  state  whether  or  not 
you  have  ever  performed  legal  services  for  the  Communist 
Party  or  for  an  individual  at  the  request  of  the  Communist 
Party! 

MR.  RAND:  You  are  talking,  Mr.  Moyer,  of  the  Com¬ 
munist  Party  as  the  official  organization  of  the  Communist 
Party? 

MR.  MOYER:  Certainly. 

THE  WITNESS:  I  am  reasonably  sure  my  answer  is 
“no.”  The  difficulty  I  have  even  in  answering  that — and  it’s 
a  difficulty  that  permeates  this  whole  thing — I  don’t  know  if 
somebody  is  going  to  rise  some  day  and  say,  “Oh,  yes,  I  saw 
Mr.  Boudin  and  I  told  him  I  was  sent  down  by  the  Com¬ 
munist  Party  and  they  wanted  him  to  represent  me.”  You 
have  that  kind  of  a  problem. 

MR.  MOYER:  You  would  know,  would  you  not,  whether 
or  not  one  of  the  national  officials  of  the  Communist  Party 
had  requested  your  legal  services? 

THE  WITNESS :  You  mean  if  such  a  request  was  ever 
made  of  me  by  somebody  in  the  national  committee? 
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MR.  RAND:  Let  me  say  that  I,  as  Mr.  Boudin’s  counsel 
here,  must  object  to  the  question,  and  I  consider  it  highly 
improper.  I  do  not  think  that  it  has  anything  whatever  to  do 
with  the  right  of  an  individual  to  be  granted  a  passport 
whether  that  individual  as  an  attorney,  as  another  profes¬ 
sional  man,  as  a  businessman,  has  ever  performed  services, 
sold  commodities,  or  engaged  in  any  business  relations  as  a 
businessman  or  as  a  professional  man  with  the  Communist 
Party,  with  the  Democratic  Party,  or  with  any  other  organi¬ 
zation. 

MR.  MOYER:  It  would  depend  on  the  circumstances, 
would  it  not? 

MR.  RAND :  No,  I  don’t  think  it  would. 

MR.  SIPES :  For  such  services  that  may  have  been  per¬ 
formed  in  a  hypothetical  case,  let  us  say,  it  would  be  impor¬ 
tant,  would  it  not,  whether  such  service  was  performed  at 
the  direction  of  the  Communist  Party? 

MR.  RAND :  I  think  when  an  attorney  performs  services 
for  any  client,  whether  it  be  the  Communist  Party,  whether 
it  be  an  official  of  the  Communist  Party,  or  whether  it  be  you 
or  myself,  Mr.  Sipes,  he  cannot  be  censured  for  the  perform¬ 
ance  of  such  services  so  long  as  the  services  are  within  the 
ambit  of  the  lawyer’s  duty. 

MR.  SIPES :  You  mentioned  the  Communist  Party  and 
the  Democratic  Party  and  the  Republican  Party  in  the  same 
breath.  You  don’t  put  them  in  the  same  category,  do  you? 

MR.  RAND:  I  certainly  do.  At  the  present  time  I  realize 
the  Communist  Party  is  a  lawful  organization.  I  have  seen 
no  decision  of  any  court — 

MR.  SIPES :  You  are  familiar  with  the  acts  of  Congress 
on  the  subject,  are  you  not? 

MR.  RAND:  I  am. 

MR.  SIPES:  It  is  so  stated  in  Public  Law  637,  83rd 
Congress  : 

“The  Congress  hereby  finds  and  declares  that  the  Com¬ 
munist  Party  of  the  United  States,  although  purportedly  a 
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political  party,  is  in  fact  an  instrumentality  of  a  conspiracy 
to  overthrow  the  Government  of  the  United  States.  It  con¬ 
stitutes  an  authoritarian  dictatorship  within  a  republic,  de¬ 
manding  for  itself  the  rights  and  privileges  accorded  to 
political  parties,  but  denying  to  all  others  the  liberties  guar¬ 
anteed  by  the  Constitution.” 

The  peril  inherent  in  its  operation  arises  not  from  its 
numbers  but  from  its  failure  to  acknowledge  any  limitation 
as  to  the  nature  of  its  activities,  and  its  dedication  to  the 
proposition  that  the  present  constitutional  Government  of 
the  United  States  ultimately  must  be  brought  to  ruin  by  any 
available  means,  including  resort  to  force  and  violence. 
Holding  that  doctrine,  its  role  as  the  agency  of  a  hostile 
foreign  power  renders  its  existence  a  clear  present  and  con¬ 
tinuing  danger  to  the  security  of  the  United  States.” 

MR.  RAND:  As  you  have  so  aptly  said,  Mr.  Sipes,  I 
understand  there  is  an  appeal  pending. 

MR.  SIPES :  From  an  act  of  the  Congress  of  the  United 
States. 

MR.  RAND:  There  are  always  appeals  pending  in  the 
courts  from  acts  of  Congress.  I  don’t  profess  to  be  an  ex¬ 
pert  with  respect  to  the  Communist  Party  or  an  expert  with 
respect  to  the  findings  of  the  Congress,  but  I  have  yet  to 
see,  and  I  am  waiting  to  see — perhaps  some  day  I  will  see — 
a  declaration  by  the  Supreme  Court  of  the  United  States, 
the  highest  court  of  this  land,  who  will  be  called  on  to  make 
such — 

MR.  SIPES :  I  wanted  to  make  clear  what  your  position 
was,  whether  the  Communist  Party  was  a  bona  fide  party. 

MR.  RAND :  Mr.  Chairman,  I  still  persist  in  my  objec¬ 
tion  to  the  question  on  the  ground  that  the  mere  represen¬ 
tation  by  a  person  as  attorney  of  the  Communist  Party  or 
any  other  political  organization,  or  any  other  group  or  any 
other  individual,  is  not  relevant  to  the  question  of  whether 
that  person  has  a  right  to  be  granted  a  passport. 

THE  CHAIRMAN:  Would  you  consider  this  question 


80 

relevant,  if  your  client  has  ever  been  ordered  by  the-  Com¬ 
munist  Party  to  defend  any  individual  or  association  in  a 
legal  capacity. 

MR.  RAND :  Mr.  Chairman,  if  I  may  inquire,  what  does 
the  chair  mean  by  order?  Has  he  been  directed? 

THE  CHAIRMAN:  Directed.  In  other  words,  was  he 
subject  to  Communist  Party  discipline.  That  is  one  way  we 
define  whether  or  not  he  was.  I  think  that  is  one  of  the 
things  Mr.  Moyer  was  trying  to  get  at. 

MR.  RAND:  Not  has  he  been  retained  but  has  he  ac¬ 
tually  been  directed? 

THE  CHAIRMAN:  Has  he  been  retained  subsequent 
to  specific_direction  by  the  Party  to  undertake  such  an  as¬ 
signment. 

MR.  RAND:  I  would  have  no  objection  to  the  question 
being  addressed  to  Mr.  Boudin  as  to  whether  he  has  ever 
been  directed  by  the  Communist  Party  to  undertake  an  as¬ 
signment  to  represent  any  individual  or  an  organization. 

THE  WITNESS:  Ui^qumicallyjao.  I  was  once  directed 
by  a  United  States  District  judge  to  represent  a  group  of 
persons  indicted  for  conspiracy  under  the  Smith  Act,  and  I 
advised  the  court  that  I  declined  the  representation  for  rea¬ 
sons  which  were  personal.  I  was  thereafter  relieved  of  the 
assignment.  But  this  was  an  assignment  as  an  officer  of  the 
court,  of  course.  But  the  answer  to  your  question,  Mr. 
Chairman,  is  unequivocally  no. 

MR.  SIPES :  Getting  back,  Mr.  Boudin,  to  your  objection 
to  my  earlier  question  as  to  the  vagueness  of  what  activities 
constitute  support  of  the  world  Communist  movement.  It 
seems  to  me  that  there  may  well  be  some  differences  of  opin¬ 
ion  where  particular  activities  are  concerned,  but  some 
would  clearly  seem  to  fall  within  the  category  of  supports 
tmeof  which  is  membership  in  the  Communist  Party,  U.S.A. 
May  I  ask,  have  you  ever  been  a  member  of  the  Communist 
Party,  U.S.A.,  or  the  Communist  Political  Association. 

MR.  RAND :  Mr.  Chairman,  let  me  first  for  the  record 
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object  to  the  question  on  the  ground  that  there  is  no  justifi¬ 
cation — Let  me  put  it  this  way,  that  the  question  is  imperti¬ 
nent  and  irrelevant  to  this  proceeding  under  the  regulations 
issued  by  the  Secretary  of  State. 

THE  CHAIRMAN :  I  can’t  sustain  an  objection  on  that 
ground.  I  think  Section  51.135(b)  here,  for  example — 

MR.  RAND:  May  I  invite  the  chains  attention  to  the  fact 
that  Section  51.135(b)  speaks  in  terms  of  present  engage¬ 
ment  in  activities.  The  question  directed  by  Mr.  Sipes  was 
not  with  respect  to  the  present  time.  In  addition,  the  letter 
which  states  the  reasons  for  denial  of  passport  to  Mr.  Bou¬ 
din,  the  letter  from  the  Passport  Office  dated  February  24, 
1955,  speaks  in  terms  only  of  the  provisions  of  Section 
51.135(a).  I  consider  it  improper  and  in  violation  of  the 
regulations  of  the  Secretary  of  State  for  this  Board  on 
appeal  from  a  decision  of  the  Passport  Office  to  inquire  into 
matters  outside  and  beyond  the  decision  of  the  Passport 
Office,  but  particularly,  Mr.  Chairman,  let  me  state  again 
that  the  regulations  speak  in  terms  of  present  membership, 
recent  termination  of  membership,  present  engagement  in 
activities,  and  not  with  respect  to  past  engagement. 

MR.  MOYER :  It  is  your  position  that  na^  conduct  has 
TmtVn'no-  tn  rig  -ro-i*h  present  conduct? 

MR.  RAND :  Mr.  Chairman,  what  my  position  may  be  is 
completely  irrelevant  here  because  we  are  operating  here,  as 
I  imagine  the  Board  is  required  to  operate,  under  the  regu¬ 
lations  of  the  Secretary  of  State.  Mr.  Boudin  has  already 
testified  under  oath  with  respect  to  present  membership  and 
with  respect  to  any  termination  recently  of  any  membership. 

MR.  SIPES:  He  hasn’t  defined  the  term  “recently”  in 
terms  of  years,  has  he? 

MR.  RAND:  Neither  has  the  Secretary  of  State.  The 
Secretary  of  State  has  used  the  term  and  he  has  used  it. 

MR.  SIPES :  The  Secretary  of  State,  I  think,  would  be 
more  capable  of  interpreting  it  than  Mr.  Boudin. 

MR.  MOYTSR:  Mr.  Boudin  has  said,  I  believe — he  can 
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correct  me  if  I  am  wrong — that  he  was  a  guest  lecturer  for 
a  brief  period  in  1947  with  the  Jefferson  School  of  Social 
Science  on  labor  law,  is  that  correct? 

MR.  RAND :  Mr.  Chairman,  I  have  not  heard  anything 
nor  seen  anything  in  this  record  which  indicates  Mr.  Boudin 
has  made  such  a  statement.  Now,  if  the  question — 

MR.  MOYER :  I  will  rephrase  the  question,  ^ere^vou  in 
1947,  Mr.  Boudin,  or  did  you  advise  any  representative  of 
the  Passport  Office  that  you  were  in  1947  a  guest  lecturer  on 
labor  law  for  a  brief  period  in  that  year  for  the  Jefferson 
School  of  Social  Science? 

THE  WITNESS :  7psr  and  I  should  like  to  amplify  my 
answer. 

MR.  MOYER:  Certainly,  and  then  I  do  have  an  addi¬ 
tional  question. 

THE  WITNESS :  If  you  will  ask  the  question  then  be¬ 
fore  I  amplify. 

MR.  MOYER :  I  was  going  to  ask  if  you  were  a  member 
of  the  Communist  Party  during  the  period  you  were  a  guest 
lecturer  at  the  Jefferson  School  of  Social  Science. 

THE  WITNESS :  Let  me  rather  state  that  I  indicated  to 
you  the  problem  that  I  feel  I  faced  in  1954  when  I  discussed 
this  problem  with  Mrs.  Shipley,  and  the  problem  I  feel 
faces  me  until  I  withdraw  from  the  prominence  that  my  liti¬ 
gation  as  counsel  has  put  me,  I  regret  to  say.  IPs  a  very 
realistic  problem.  I  may  say  here,  just  so  it’s  perfectly  clear, 
I  have  discussed  this  with  Mrs.  Shipley  in  the  Passport 
Office.  And  I  don’t  want  there  to  be  any  suggestion — and  I 
know  there  can  be  none  as  a  matter  of  law,  and  I  want  there 
to  be  none  as  a  matter  of  fact — that  my  decline  to  answer 
certain  questions  should  be  no  suggestion  that  I  have  ever 
been  a  member  of  the  Communist  Party  or  any  organization 
of  that  type,  whether  it  be  the  Communist  Political  Asso¬ 
ciation,  which  was  more  palatable  to  many  people  in  the  com¬ 
munity,  or  otherwise.  I  have  stated,  with  a  candor  possibly 
not  necessary  but  I  felt  due  to  you  because  I  am  a  member 
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of  the  bar,  the  very  practical  reasons  why  it  seems  improper 
for  a  question  of  that  type  to  be  put  that  you  have  just 
asked,  and  why  I  have  declined  to  answer  such  a  question  in 
the  Passport  Office,  and  I  am  retaining  that  position  here. 
But  let  me  answer  your  question  with  respect  to  the  Jeffer¬ 
son  School,  and  this  may  give  you  the  information  you  want. 

I  have  at  no  time  had  anything  to  do  with  the  administra¬ 
tion  or  the  direction  of  the  Jefferson  School.  In  1946  or 
1947 — the  date  is  a  little  vague — I  received  a  visit  from 
somebody  connected  with  the  school,  whom  I  don’t  think  I 
had  ever  met  before  in  my  life,  who  asked  me  whether  I 
would  not  deliver  a  series  of  lectures  on  labor  law  before  a 
class  in  the  Jefferson  School.  I  do  not  believe  that  I  knew 
very  much  about  the  school  except  that  it  was  one  of  a  series 
of  schools  which  included  the  School  for  Democracy,  a 
predecessor  school,  and  that  a  large  number  of  distin¬ 
guished  persons  had  lectured  there  on  various  subjects. 

I  accepted  the  suggestion  that  I  lecture  there,  and  I  did 
deliver  a  series  of  lectures  with  several  guest  lecturers,  who 
were  prominent  labor  lawyers,  on  the  subject  of  labor  law 
exclusively.  I  did  not  discuss  economics,  politics,  social 
science,  or  even  biology. 

MR.  MOYER :  Who  were  the  other  prominent  labor  law¬ 
yers,  do  you  recall? 

THE  WITNESS :  I  can  recall  some  but  I  see  no  reason 
why  I  should  name  people  whom  I  invited  in  to  talk,  but  I 
will  tell  you  who  some  of  the  predecessors  were  because  I 
think  it’s  important  in  order  to  validate  the  reasons  which 
led  me  to  give  this  course. 

People  who  have  lectured  at  this  school,  in  the  predecessor 
School  for  Democracy,  included  Dr.  Harold  Aaron,  who  is  a 
well-known  physician  in  New  York;  Professor  Ashley  Mon¬ 
tague,  presently  at  Rutgers,  the  author  of  many  books  in  the 
social  and  physical  sciences;  Professor  Ruth  Benedict, 
prominent  anthropologist  at  Columbia,  who  I  think  died 
recently;  Dr.  Ernst  P.  Boas,  famous  New  York  doctor; 
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Mr.  Louis  Boudin,  my  uncle,  who  the  Board  may  know  is  a 
celebrated  constitutional  lawyer  in  New  York;  Professor 
Dorothy  Brewster,  Columbia  University;  Professor  Ster¬ 
ling  Brown  from  another  university;  Dr.  Leonard  Covello, 
a  prominent  New  York  educator;  Albert  Deutsch,  well- 
known  medical  writer;  Dr.  William  E.  Dodd,  our  former 
Ambassador  to  Germany ;  Professor  Abraham  Edel,  Profes¬ 
sor  of  Philosophy  at  Queens  College;  Mr.  Osmond  K. 
Fraenkel,  constitutional  lawyer;  Mr.  Nathan  Green,  the  co¬ 
author  of  “The  Labor  Injunction”  with  the  then  professor 
and  the  now  Mr.  Justice  Frankfurter;  Mrs.  Sidonie  Gruen- 
berg,  who  I  think  was  then  connected  with  the  nationally 
known  Child  Study  Association  of  America,  a  very  non¬ 
political  organization;  the  Honorable  Hulen  Jack,  who  is 
now  Borough  President  of  the  Borough  of  Manhattan  in  the 
City  of  New  York;  Mr.  Waldemere  Kaempfert,  who  is  the 
celebrated  science  writer  for  the  New  York  Times ;  Mr.  Paul 
Kern,  formerly  Chairman  of  the  Municipal  Civil  Service 
Commission  of  New  York  City;  Mrs.  Lillian  Posses,  attor¬ 
ney  to  the  New  York  Social  Security  Board,  a  federal 
agency;  and  Professor  Walter  Rautenstrauch,  Professor  of 
Engineering  at  Columbia  University. 

MR.  MOYER:  Do  you  have  the  dates  of  those  lectures? 

THE  WITNESS:  They  lectured  in  that  period  or  sev¬ 
eral  years  prior  thereto,  maybe  one  or  two  of  them  after 
I  did. 

This  was  the  caliber  of  persons  who  lectured  at  the 
school,  or  who  were  listed  as  people  who  were  lecturing. 
Whether  everyone  of  them  actually  lectured  I  don’t  know, 
but  I  think  so. 

MR.  MOYER:  Who  listed  those  persons? 

THE  WITNESS :  They  have  been  listed  in  various  cata¬ 
logues  of  the  school  as  having  taught  at  the  school  or  lec¬ 
tured  at  the  school.  While  I  didn’t  know  all  of  these  people 
at  the  time,  this  was  the  quality  of  person  whom  I  was 
aware  had  been  lecturing  either  at  this  school  or  at  the  pre- 
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the  caliber  of  lecturers  who  preceded  me,  and  secondly  the 
nature  or  the  subject  matter  of  my  lectures,  then  I  think  the 
references  which  have  been  made  in  the  letter  of  the  Board 
to  teaching  at  the  Jefferson  School  are  fully  explained,  if 
they  had  any  significance  in  the  beginning.  I  am  aware  of 
the  fact  that  the  Jefferson  School  is  now  the  subject  of  pro¬ 
ceedings  instituted  before  the  Subversive  Activities  Control 
Board,  but  I  cannot  possibly  see  how  that  could  have  a  bear¬ 
ing  upon  my  delivering  a  series  of  lectures  on  the  wage  and 
hour  law,  collective  bargaining  of  contracts,  the  labor  in¬ 
junction. 

MR.  SIPES :  Could  we  get  back  into  something  else  that 
may  have  more  of  a  bearing,  in  my  opinion,  on  this  question. 
That  is  thgLruling  on  the  relevancy  of  my  question  as  to_past 

m prnlj^T’^h i p  irT  th<*  t ^mrrmrmi gf.  Party  nr  f!nmrmiTiist  Politi¬ 
cal  Association.  I  thipk  thft  mliiTg-fxma 
at  the  moment  as  to  whether  or  not  it  is  relevant,  and  then 
after~SUCh  a  rulmgwe  oati  it  frppi  thfirP- 

MR.  RAND :  May  I  repeat  my  objection  for  the  record.  I 
object  to  the  question  as  being  impertinent  and  irrelevant 
because  it  is  outside  one  of  the  regulations  of  the  Secretary 
of  State  under  which  this  Board  isrequlred  to  proceed ;  and 
two,  because  it  is  outside  the  scope  of  the  decision  of  the 
Passport  Office  as  stated  in  its  letter  of  February  24,  1955, 
from  which  this  appeal  is  taken. 

MR.  SIPES :  May  I  invite  the  chair’s  attention  to  Sec¬ 
tion  51.142  of  the  Supplemental  Passport  Regulations, 
wherein  it  is  stated : 

“At  any  stage  of  the  proceedings  in  the  Passport  Division 
or  before  the  Board,  if  it  is  deemed  necessary,  the  applicant 
may  be  required,  as  a  part  of  his  application,  to  subscribe, 
under  oath  or  affirmation,  to  a  statement  with  respect  to 
present  or  past  membership  in  the  Communist  Party.” 

Also,  as  I  have  commented  earlier,  the  letter  of  February 
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24,  1955,  does  not  specifically  say  Section  51.135(a),  bnt 
says  51.135. 

MR.  RAND :  Mr.  Chairman,  may  I  again  state  that  the 
letter  speaks  in  terms  of  51.135£a),  as  I  think  Mr.  Sipes  will 
concede.  Further,  with  reference  to  51.142,  first  of  course 
reserving  our  objections  to  the  regulations,  may  I  ask  the 
chair  before  it  makes  any  decision  under  that  section  to  in¬ 
quire  of  Mr.  Sipes — I  would  be  very  much  interested — why 
counsel  for  the  Board  in  this  particular  case  argues  or  sug¬ 
gests  that  the  Board  should  deem  it  necessary  in  this  par¬ 
ticular  case  to  inquire  of  the  appellant  here  as  to  past  mem¬ 
bership  in  the  Party.  No  showing  has  been  made  with 
respect  to  necessity.  I  think  we  are  entitled  to  that  and  the 
chair  is. 

THE  CHAIRMAN:  I  feel  that  it  will  help  the  Board 
to  make  a  sav -th  at  the  past  mem- 

bersliip  in  the  Communist  Party  is  in  itself  conclusiveasTto 
whether  or  not  a  recommendation  to  the  Secretary  would' be 
fqr  the  issuance  "or  denial-  oT~passpbrt~5ut  1  say  it  will~be 
helpful  toJVip  Bnard-to  get  as  much  informafioiTas  possible, 
including  past  membership  in  the  Communist  Party,  in  ar¬ 
riving  at  sneh  determination^  And  in  view  of  the  fact,  t.hat^ 
the  first  sentence  of  paragraph  2  ofithe  letter  referred  to  of 
February  24  from  Mrs.  Shipley  to  Mr.  Boudin  mentions 
51.135,  does  rmf  Rnhd jvirip  that,  into  anv  further  categories, 
the  objection  is  overruled. 

MR.  SlFES.  WouKfyou  care  to  answer  the  question, 
Mr.  Boudin? 

THE  WITNESS :  In  declining  to  answer  the  question  I 
think  I  should  state  to  the  Board  what  my  reasons  are  for  so 
declining  so  that  it  can  weigh  those  reasons  in  making  its 
ultimate  report 

Firstly  is  the  fact  that  I  have  not  been  confronted  by 
any  evidence,  and  I  mean  evidence,  to  support  an  allegation 
of  either  present  or  past  membership  in  the  Communist 
Party,  and  I  think  that  before  a  person  in  this  broad  politi- 
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cal  area,  where  so  many  people  have  now  been  shown  to 
have  perjured  themselves — when  I  talk  about  people  who 
have  perjured  themselves  I  am  talking  about  these  inform¬ 
ers — before  these  people  are  required  to  answer  under 
oath — 

MR.  SIPES:  So  many? 

THE  WITNESS :  I  would  think  so  many.  I  will  specify 
them  in  a  minute  if  you  wish.  I  think  before  a  person  is  re¬ 
quired  to  answer  a  question  like  this  under  oath  he  should 
have  the  right  to  see  who  the  witnesses  are,  or  to  have  some 
evidence  in  a  normal  legal  sense  presented  against  him  so 
that  he  could  assess  what  it  is  that  in  the  view  of  the  Pass¬ 
port  Office  constitutes  membership  and  when  it  is  he  is 
alleged  to  have  been  a  member. 

There  is  no  evidence  in  the  present  case;  and  it  is  very 
interesting  that  the  allegation  with  respect  to  membership 
seems  to  have  shifted  at  vagjQBS  points  in  the  course  of  my 
discussions  with  the  Passport  Office — sometimes  the  Young 
Communist  League,  sometimes  the  Communist  Party;  some¬ 
times  the  date  is  in  the  1930’s,  sometimes  in  the  1940’s. 
Obviously,  the  dangers  of  entrapment  and  false  charges  are 
very  substantial,  in  view  of  the  failure  of  the  Department 
to  support  its  allegations  bv  evidence,  assnming  the  A-rist-  i  - 
encp-  of  such  evidence  in  the  usual  manner. 

In  addition,  of  course,  I  waul  tcrpomf  out  in  declining  to 
answer  that  there  is  nothing  in  the  statutes — and  I  am 
referring  to  the  Act  of  1856  as  amended — which  would  sup¬ 
port  the  exercise  of  this  general  power  of  inquiry  on  the  part 
of  the  Department,  and  that  it  is  in  fact  contrary  to  pro¬ 
visions  of  the  Internal  Security  Act  of  1950. 

These  points  that  I  have  just  made  are  not  new  ones 
thought  up  for  this  proceeding.  They  were  made  by  me  in 
my  discussions  with  Mrs.  Shipley  in  June  of  1954,  and  as  a 
result,  with  her  acquiescence  and  recognition  of  not  only 
the  problem  raised  but  the  fact  that  the  affidavit  I  executed 
was  ultimately  in  compliance  with  the  regulations  that  we 
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worked  out  together,  I  and  Mrs.  Shipley  with  her  staff  there, 
the  affidavit  ultimately  filed. 

Now,  this  affidavit  was  the  basis  of  my  original  receipt 
of  a  passport  in  June  of  1954,  of  its  amendment  upon  my  re¬ 
turn  from  Europe  or  about  June  29,  1954,  to  include  my 
wife,  of  Mrs.  Shipley’s  agreement  in  January  of  1955  to 
extend  my  passport.  I  have  sworn  to  the  truth  of  the  affi¬ 
davit  which  I  filed,  and  I  have  sworn  to  the  fact  that  in  the 
last  year,  which  certainly  ought  to  cover  the  period  of  re¬ 
cency,  whatever  your  interpretation,  I  have  not  decided  to 
join  the  Communist  Party  after  filing  that  affidavit;  and 
unless  the  Board’s  counsel  is  prepared  to  produce  evidence 
to  support  the  general  allegations  I  rest  upon  that  affidavit 
and  upon  the  action  taken  by  the  Passport  Office  on  it. 

ME.  SIPES:  Mr.  Boudin,  let  me  inquire  then;  as  I 
understand  your  position  you  don’t  have  the  same  hesitancy 
that  you  have  explained  to  us  with  respect  to  testimony  as 
to  prftsanl  membership.  You  have  testified  unequivocally — 

THE  WITNESS:  For  a  very  simple  reason.  Do  you 
want  me  to  tell  the  reason! 

MR.  SIPES :  I  have  some  other  questions,  but  go  ahead. 

THE  WITNESS :  The  reason  is  a  very  simple  one  and 
arises  from  the  hazards  of  an  unfounded  prosecution.  I  am 
a  member  of  the  bar,  and  my  life  at  the  bar  is  the  thing  most 
precious  to  me.  I  cannot  put  myself  in  a  position,  because 
I  want  to  exercise  the  right  to  travel,  because  my  clients 
need  me  abroad,  where  I  am  to  spend  my  life  defending  my¬ 
self  against  unfounded  prosecutions.  I  cannot  have  some¬ 
body  walk  into  a  United  States  Attorney’s  office  and  say, 
“We  think  the  complexion  of  activities  on  the  part  of  Mr. 
Boudin,  which  happened  all  to  be  legal,  demonstrates  that 
he  was  really  a  member  of  the  Communist  Party.” 

Now,  why  was  I  willing  on  June  3,  1954,  to  execute  the 
affidavit!  I  will  be  very  frank.  I  think  I  made  a  mistake,  and 
that  it  was  a  violation  of  my  basic  principles  and  my  concep¬ 
tion  of  the  law  when  I  executed  this  affidavit  for  Mrs.  Ship- 
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ley.  I  may  say  that  lawyers  whom  I  have  consulted  felt  I 
should  not  have  done  it  before  I  did  it,  and  I  was  morally 
wrong  to  have  done  it,  because  this  Board  has  to  assess  the 
reasons  why  I  was  willing  to  make  out  an  affidavit  then,  and 
I  am  not  willing  to  go  back  twenty  years  of  my  life. 

MR.  MOYER:  Are  you  willing  to  go  back  two  weeks? 

MR.  RAND:  He_has. 

THE  WITNESS:  Lhave  gone  back  a  year  now. 

MR.  MOYER:  Preening" the" affidavit. 

THE  WITNESS :  I  will  go  backjwo  weeks.  That’s  the 
point ;  you  never  r$ach  an  end  in  this  kind  of  inquiry. 

MR.  MOYER:  I  think  twenty  years  is  a  little  exag¬ 
gerated. 

MR.  RAND:  Mr.  Chairman,  would  Mr.  Boudin  be  per¬ 
mitted  to  finish? 

THE  CHAIRMAN :  You  may  proceed. 

THE  WITNESS :  I  pointed  out  to  Mrs.  Shipley  that  of 
course  a  person  in  my  somewhat  public  position — I  am  not 
over-estimating  it  really — is  subject  to  charges  being  made, 
and  to  the  fact  that  somebody  might  try  to  prosecute  me  for 
perjury — unfounded,  I  repeat,  but  still  possible — but  as  one 
limits  the  period  of  time  in  which  these  people  can  arise, 
you  reach  a  greater  degree  of  safety. 

In  the  interests  of  my  clients  in  June  of  1954  I  decided 
that  some  element  of  risk  had  to  be  undertaken  by  me  and, 
as  a  prominent  member  of  the  bar  whom  I  consulted  before 
I  went  to  see  Mrs.  Shipley  put  it,  he  said  “You  will  have  to 
consider  whether  the  duty  to  your  clients  will  not  have  to 
require  some  deviations  from  your  basic  principles  and  your 
assumption  of  some  risk.”  This  was  an  important  president 
of  some  bar  association. 

So  I  took  that  risk  then  and  I  am  willing  to  take  that  risk 
now.  I  am  not  willing  to  take  the  risk  of  going  back  a  num¬ 
ber  of  years  and,  thinking  of  all  the  hundreds  of  people 
whom  I  have  met  or  thousands  in  the  period  of  those  years, 
place  myself  at  the  mercy  of  anybody  coming  forward  and 
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saying,  “Boudin?  I  was  sure  he  was  a  Communist.  Look 
what  he  did.  Look  what  he  said  to  me.” 

Now,  I  want  to  raise  the  very  real  danger  which  I  know 
the  Chairman  of  the  Board  will  appreciate,  and  other  mem¬ 
bers  of  the  Board,  and  I  hope  counsel  of  the  Board,  and  that 
is  this :  The  difficulty  of  determining  what  a  member  of  the 
Communist  Party  is  is  by  no  means  an  easy  one.  You  know 
what  the  court  decisions  are  and  you  know  it’s  not  the  act  of 
membership  very  often;  it’s  a  complexion  of  activities. 
When  I  saw  Mrs.  Shipley  in  June  of  1954,  her  view  then 
was,  as  I  stated  in  my  petition,  that  to  go  abroad  to  repre¬ 
sent  Mr.  David  Left  might  represent  aiding  the  Communist 
movement  because  the  State  Department  was  charging  him 
not  with  being  a  Communist  but  being  sufficiently  sympa¬ 
thetic.  Imagine  that.  Am  I  to  be  subjected  all  my  life  to  the 
fact  that  somebody  else  in  a  position  of  power  of  the  Gov¬ 
ernment  will  agree  with  Mrs.  Shipley,  as  then  viewed,  that 
my  going  abroad  to  represent  a  client  might  represent  aid¬ 
ing  the  Communist  movement?  This  is  not  a  theoretical 
danger.  Of  course,  Mrs.  Shipley — whatever  may  have  been 
my  differences  with  her  I  felt  she  was  not  a  completely  un¬ 
reasonable  person — I  was  able  to  persuade  her  she  was 
wrong  in  that  instance,  but  I  don’t  know  if  I  will  be  able 
to  persuade  the  next  person  that  my  activities  were  not  aid¬ 
ing  the  Communist  Party  movement. 

When  I  talked  to  Mrs.  Shipley  in  January  of  1955  about 
the  refusal  of  her  subordinates  to  renew  my  passport — 1 
haven’t  mentioned  this  in  my  preceding  testimony — you 
know  she  agreed  to  give  me  a  passport  in  January  of  1955, 
this  year. 

MR.  MOYER:  What  kind  of  a  passport? 

THE  WITNESS :  Same  one  I  had  before  except  no  geo¬ 
graphical  limitations.  And  if  I  had  only  stayed  in  Wash¬ 
ington  24  hours  instead  of  returning  home  to  my  work  in 
New  York  I  would  have  had  a  passport  and  I  wouldn’t  have 
been  here  today.  But  one  of  the  things  she  said  to  me  before 
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she  agreed  to  give  me  the  passport  was  that  if  I  was  going 
abroad  to  represent  people  before  the  ILO  Administrative 
Tribunal,  would  that  not  be  contrary  to  the  interests  of  the 
United  States.  Well,  it  was  an  incredible  statement,  and  I 
think  it’s  to  her  credit  that  after  I  pointed  out  to  her  that 
the  United  States  believes  in  the  rule  of  law,  and  however 
we  disagreed  with  some  of  the  actions  of  these  tribunals, 
obviously  a  lawyer  going  abroad,  as  I  said  under  oath,  for 
the  purpose  of  representing  his  clients  could  not  be  aiding 
the  Communist  movement  or  could  not  be  acting  contrary  to 
policies  of  our  government,  she  then  gave  me  the  passport 
or  said  I  was  to  get  the  passport  in  January  1955. 

So  when  one  looks  at  her  letter  of  February  24,  1955,  in 
which  she  says  that  she  unfortunately  had  to  change  her 
mind,  when  she  says  “that  you  continued  to  act  in  the  fur¬ 
therance  and  under  the  discipline  of  the  Communist  Party” 
— what  does  that  mean?  Is  there  anybody  here  who  knows 
what  that  really  means? 

My  point  is  that  the  activities  that  were  referred  to  by 
her  staff  are  exactly  the  kind  of  activities  that  apparently 
are  deemed  to  be  sufficient  proof  of  membership  in  the  Com¬ 
munist  Party,  because  you  may  recall  from  my  petition  that 
one  of  the  things  told  to  me  by  Mrs.  Shipley’s  staff  as  proof 
of  my  “Communist  Party  activities”  or  “Communist  Party 
discipline,”  was  that  I  opposed  the  nomination  to  the  Su¬ 
preme  Court  bench  of  Attorney  General  Clark.  I  happened 
to  think,  as  I  told  the  staff,  that  Attorney  General  Clark 
had  become  a  pretty  good  Supreme  Court  Justice.  But 
that  is  the  kind  of  thing  apparently  that  is  supposed  to  de¬ 
termine  whether  a  man,  considering  all  the  evidence,  is  a 
member  of  the  Communist  Party. 

So  if  you  would  put  on  somebody  here  today  and  have  him 
say  that  he  knows  I  was  a  member  of  the  Communist  Party 
at  any  time  and  allow  us  to  cross-examine  him,  then  I  might 
very  well  feel  it  was  my  right  and  my  duty  to  come  forward 
and  take  the  witness  stand  and  testify  on  these  things — 
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once  I  know  what  we  are  talking  about,  but  I  still  don’t 
know. 

MR.  SIPES :  As  I  understand  it,  you  decline  to  answer 
whether  you  have  ever  been  and  explained  the  difficulties  as 
to  why  you  don’t  feel  you  should  go  back  ad  infinitum. 

THE  WITNESS:  That  is  correct. 

MR.  SIPES:  Now,  because  of  the  language  of  Section 
51.135(a),  to  which  you  specifically  referred — 

THE  WITNESS:  Right. 

MR.  SIPES: — talking  about  the  persons  who  are  mem¬ 
bers  of  the  Communist  Party  or  who  have  recently  termi¬ 
nated  such  membership,  you  said  you  are  not,  under  oath, 
within  such  category.  Let  me  ask  you,  Mr.  Boudin,  whether 
or  not  immediately  prior  to  the  filing  of  your  passport  appli¬ 
cation  or  affidavit  in  June  of  1954,  immodiately  priqr^to  exe¬ 
cuting  that  affidavit,  you  were  a  member  of  the  Communist 
Party. 

THE  "WITNESS:  The  answer  is  unequivocally  no. 

MR.  SIPES :  Were  you,  Mr.  Boudin, ^a  member  of  the 
Communist  Party  during  any  period  of  time  in  which  you 
had  your  preceding  passport? 

MR.  RAND :  You  mean  the  one  in  June  ’54? 

MR.  SIPES :  The  one  immediately  preceding  the  one  he 
filed  an  application  for.  He  indicated  he  had  one. 

THE  WITNESS:  Perhaps  I  should  clarify  that.  The 
first  passport  I  ever  sought  and  the  only  one  I  ever  received 
was  that  of  Jun&_3,  ’54. 

MR.  SIPES :  I  will  rephrase  my  question ;  it  may  over¬ 
lap  the  other  one  now.  Were  you  at  any  time  during  the 
holding  of  that  passport  a  member  of  the  Communist  Party? 

THE  WITNESS:  The  answer  is  rmpqpi vocally  no.  By 
the  way,  I  am  answering  that  with  the  full  recognition  that 
somebody  may  decide  that  my  legal  representation  consti¬ 
tuted  membership  in  the  Communist  Party,  but  it’s  a  chance 
I  am  willing  to  take. 

MR.  SIPES :  Now,  with  the  observation  that  the  statute 
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of  limitations  on  passport  fraud  is  ten  years,  in  connection 
with  this  period  of  recently  I  would  like  to  ask  yon — and  I 
will  explain  why  I  select  this  date  of  June  25,  1950;  that 
happens  to  be  the  date  on  which  the  North  Korean  forces 
invaded  South  Korea — if  on  or  after  that  date  you  have 
ever  been  a  member  of  the  Communist  Party,  Mr.  Boudin. 

THE  WITNESS:  I  am  going  to  accept  Mr.  Rand’s  ad¬ 
vice — I  always  find  it  hard  to  accept  an  attorney’s  advice — 
I  am  going  to  stand  by  my  position  because  I  really  see  no 
end  to  this  kind  of  an  inquiry  going  back. 

MR.  SIPES :  You  think  that  is  within  the  meaning  of 

re££Ptly.whif>b  tn  f 

THE  WITNESS :  No,  you  haven’t  defined  recently.  No¬ 
body  has.  But  I  will  tell  you  what  I  am  willing  to  do — 

MR.  SIPES:  Let  me  ask,  when  you  execute  a  sworn 
statement,  what  do  you  mean  by  recently. 

THE  WITNESS :  I  am  willing  to  take  this  chance  under 
this  regulation  of  51.135(a)  that  anyone  w’ould  claim  I  am 
recently  a  member.  I  don’t  think  anybody  would  claim  I  was 
ever  a  member,  but  I  will  take  a  chance  on  my  construction 
of  recently  in_a_court  if  the  problem  ever  arises.  It’s  just 
too  bad  that  the  regulations  are  drawn  with  this  latitude  so 
a  man  could  be  subjected  to  a  prosecution  because  the  De¬ 
partment  of  Justice,  or  the  Department  of  State  in  con¬ 
junction  with  it,  differs  on  what  recently  means.  But  let’s- 
be  realistic. 

First,  we  not  only  have  the  fact  that  I  am  willing  to  take 
my  chance  that  this  affidavit  made  under  oath  by  a  member 
of  the  bar  is  true,  and  to  take  my  chance  as  to  what  will  be 
found  to  be  recently  under  the  decisions  of  the  court,  which 
is  all  you  ought  to  be  concerned  about,  but  remember  I  have 
come  here  in  May  of  1955 — I  think  unnecessarily,  too ;  you 
never  know  when  you  deviate  from  basic  principles  so  far 
that  you  don’t  have  the  principles  left — and  I  have  said  here 
I  will  bring  this  affidavit  up  to  date.  Now,  surely  by  your 
construction  I  have  covered  the  recently  problem  when  I 
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not  only  have  made  out  an  affidavit  on  June  3,  1954,  but 
made  out  one  in  May,  1955. 

MR.  SIPES :  I  think  we  have  exhausted  that.  Now,  you 
have  indicated  that  this  problem  of  membership  is  a  very 
difficult  one  and  it’s  undefined,  etc.  The  Communist  Party 
has  intentionally  made  it  very  difficult.  However,  let  me 
ask  you — 

MR.  RAND :  Mr.  Chairman,  may  I  ask  that  that  gratui¬ 
tous  statement  made  by  counsel  be  stricken. 

MR.  SIPES:  I  think  it’s  a  known  fact  that  they  have 
withdrawn  Party  cards. 

MR.  RAND:  Is  this  part  of  the  record,  Mr.  Chairman? 

MR.  SIPES :  I  will  withdraw  the  statement.  But  let  me 
ask  you  this :  In  praesenti,  I  have  seen  no  reluctance  on  your 
part  to  testify  in  that  sense,  and  I  would  like  to  ask  you 
then,  getting  away  from  the  statement  that  you  have  made 
that  you  are  not  presently  a  member  of  the  Communist 
Party,  are  you  presently  a  ooneenlpd  or  secret  Communist? 

THE  WITNESS:  Would  you  mirnTdeSning  the  term? 

MR.  SIPES :  You  don’t  have  to  answer  it. 

THE  WITNESS:  Will  you  please  define  it? 

MR.  SIPES :  I  will  not  further  define  it. 

MR.  RAND:  May  I  inquire  what  is  meant  by  a  concealed 
or  secret  Communist  so  I  know?  I  note  Mr.  Sipes  has  not 
used  “member  of  the  Communist  Party,”  apparently  de¬ 
signedly.  What  is  meant  by  a  secret  or  concealed  Com¬ 
munist? 

THE  CHAIRMAN :  It  seems  to  me  pretty  much  public 
knowledge  today,  in  my  judgment,  that  there  has  been  a  so- 
called  underground  movement  so  that  the  Communist  indi¬ 
viduals  who  were  in  the  past  members  of  the  Communist 
Party  still  work  for  its  ultimate  aims,  but  don’t  have  any 
tangible  relationship  with  the  Party  insofar  as  membership 
cards  of  paying  dues  or  things  of  that  sort  are  concerned, 
but  they  are  still  subject  to  Party  discipline  and  are  part  of 
the  apparatus. 


MR.  RAND:  Mr.  Chairman,  may  I  inquire  whether  it 
would  not  be  possible,  if  the  Board  really  wishes  to  get  in¬ 
formation  here,  to  ask  questions  directed  to  specific  activi¬ 
ties  with  which  Mr.  Boudin  may  be  charged?  I  have  no  ob¬ 
jections  to  such  questions  being  asked  at  the  present  time, 
but  I  think  it  is  unfair  and  improper  to  put  a  question  to 
a  man  as  to  whether  he  is  a  concealed  or  secret  Communist 
when,  frankly,  I__don’t  know  what  that  means.  Mr.  Lattimore 
apparently  has  been  charged  recently  with  being  a  secret 
or  concealed  Communist.  Mr.  Lamb  has  been  charged  with 
being  a  secret  or  concealed  Communist. 

MR.  SIPES :  I  am  asking  Mr.  Boudin  whether  he  is  now, 
not  has  been. 

MR.  RAND:  That  is  right,  and  I  would  like  to  know  what 
a  secret  or  concealed  Communist  is.  I’d  like  it  defined  so  at 
least  I  know  what  the  question  means.  I  don’t,  Mr.  Chair¬ 
man. 

MR.  SIPES :  Mr.  Chairman,  I  think  if  you  support  the 
position  that  we  nn  T  will  with¬ 
draw  flip  qnP^tinn  f 

THE  CHAIRMAN :  I_don’t  think  wp  ran  gi™  I  ^ 

tkmT  secret  flnd-nppn  mpmWc  rt+lmT.  fVin-n  l^ra.fli  n  f  Ii1"»".y-  V 

sive  Activities  Control  Board. 

MR.  RAND :  I  have  no  objection  to  stating  secret  or  con¬ 
cealed  member  of  the  Communist  Party.  I  don’t  mean  by 
that  a  card-carrying  member — a  secret  or  concealed  mem¬ 
ber  of  the  Communist  Party.  That  connotes  at  least  some 
definition  here. 

THE  CHAIRMAN :  You  make  a  distinction  between  a 
Communist  and  a  member  of  the  Communist  Party? 

MR.  RAND :  Certainly.  I  can  conceive  that  Mr.  Trotsky 
was  a  Communist  all  his  life  and  never  a  member  of  the 
Communist  Party,  but  I  think  he  felt  himself  a  purer  Com¬ 
munist  than  the  members  of  the  Communist  Party — at  least 
that  is  my  understanding.  I  don’t  know  what  is  meant  by  a 
Communist  today  anymore. 
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MR.  SIPES :  Do  you  think  that  affects  the  ability  of  the 
client  to  answer? 

MR.  RAND:  I  think  it  affects  the  ability  of  not  only 
my  client  to  answer  but  anybody  to  answer.  I  think  if  a  per¬ 
son  does  not  understand  what  a  question  means  he  cannot 
answer  it  intelligently. 

MR.  SIPES:  I  wouldn’t  have  any  difficulty  answering  the 
question  myself. 

THE  WITNESS :  Well,  you  are  in  a  position  of  author¬ 
ity  in  a  branch  of  the  Government  which  doesn’t  make  you 
completely  susceptible  to  prosecution,  Mr.  Sipes.  But  let  me 
answer  you.  Actually,  I  had  assumed  when  you  asked  the 
question  that  you  referred  to  what  you  had  referred  in  your 
letter  to  me  of  April  19,  1955,  not  in  the  generalized  lan¬ 
guage  just  used,  but  that  you  meant  a  concealed  member  of 
the  Communist  Party,  sympathetic  to  its  aims  and  objec¬ 
tives.  It  was  with  that  understanding,  that  you  meant  a 
member  of  the  Communist  Party,  that  I  nevertheless  asked 

for  a  definition  of  the  term.  In  other  words,  I  had  assumed 
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a  somewhat  greater  degree  of  preciseness  than  Mr.  Rand 
had  and  I  nevertheless  felt  that  that  question  was  essen¬ 
tially  a  meaningless  question  unless  clarified  by  you,  because 
as  I  pointed  out  to  Mr.  Rand  last  night  I  read  a  statement  by 
Richard  Arends  in  the  course  of  Internal  Subcommittee 
hearings — you  know  he  is  counsel  to  the  subcommittee — in 
which  he  said  “membership  in  the  Communist  Party,  what¬ 
ever  that  means.”  Now,  when  Richard  Arends  said  “what¬ 
ever  that  means,”  I  think  we  are  in  the  nether-nether  land. 
I  am  never  sure  what  is  meant  by  a  member  of  the  Commu¬ 
nist  Party,  and  I  am  certainly  not  sure  what  is  meant  by  a 
concealed  member  of  the  Communist  Party.  So  I  go  far  be¬ 
yond  Mr.  Rand. 

But  if  you  are  talking  now  in  terms  of  what  you  said  in 
your  letter,  I  don’t  want  to  stand  unnecessarily  on  objec¬ 
tions  even  on  the  questions  that  I  regard  as  meaningless.^  I 
have  rmf  QT>  affiflgyi*  on  June  3, 1954,  that  Tam  not  a 


member  of  the  Communist  Party,  and  I  have  brought  that 
affidavit  up  to  date  today,  have  I  not,  by  saying  that  I  am 
not  a  member  of  the  Communist  Party.  When  I  made  out 
thaT  affidavit  I  didn’t  mean  I  wasn’t  a  member  of  the  Com¬ 
munist  Party  openly  but  that  I  was,  one  concealed,  and  if  you 
want  an  answer  I  am  willing  to  say  I  don’t  think  I  am  a 
member  of  the  Communist  Party  conceaJedjjopen,  under¬ 
ground,  aboveground,  or  middle-ground...  I  frankly  don’t 
knowwhat  it  means  because  I  think  that  the  view  of  the  De¬ 
partment  as  to  what  is  a  concealed  member  of  the  Com¬ 
munist  Party  is  unfortunately — 

MR.  SIPES :  You  have  added  a  word  there. 


THE  WITNESS :  What  have  I  added? 

MR.  SIPES :  I  didn’t  say  “member.”  I  said,  are  you  a 
secret  or  rrmeealed  r.rapmrmist.. 

THE  WITNESS :  If  you  are  going  back  to  that,  I  think 
that  is  the  most  absurd  thing  in  the  world.  Of  course  I 
don’t  know.  Apparently  a  Communist  is  a  man  who  has  a 
particular  philosophy.  You  will  have  to  define  the  philoso- 
phyfor  me"  before  i  answer  that  question.  Your  letter,  how¬ 
ever  inadequate  it  may  be,  at  least  holds  you  within  the 
framework  thereof,  and  you  didn’t  say  I  was  a  Communist 
in  that  letter.  Now,  I  suggest  you  withdraw  yrmr  qnfistinn 
because  it’s  outside  the  scope  of  your  letter. 

MR.  SIPES :  I  suggested  to  the  chair  I  would  withdraw 
the  question  if  the  chair  ruled  I  had  to  define  it. 

THE  WITNESS :  The  chair  never  had  called  to  its  at¬ 
tention  the  fact  that  your  letter  said  I  was  a  concealed 
member  of  the  Communist  Party  and  didn’t  say  that  I  was 
a  concealed  “Communist” 

MR.  SIPES :  You  are  drawing  that  point  to  the  chair’s 
attention.  I  will  say  this,  that  the  Board  here,  as  well  as 
Counsel,  is  certainly  not  bound  in  its  questions  to  the  lan¬ 
guage  of  the  letter  which  was  in  amplification  in  the  first 
place  of  the  basic  reasons  for  the  turn-down  given  you  by 
the  Director  of  the  Passport  Office. 
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MR.  RAND :  Mr.  Chairman,  may  I  state  I  don’t  think  it’s 
a  matter  of  difference  of  language  merely.  It’s  a  matter  of 
difference  of  meaningless  concepts  in  both  cases.  I  per¬ 
sonally  do  not  know  what  a  secret  or  concealed  Communist 
is,  and  thus  far  no  one  has  told  me. 

MR.  SIPES :  I  suggest,  Mr.  Chairman,  we  are  in  a  state 
of  legal  gymnastics  and  that  we  abandon  the  further  pur¬ 
suit  of  this  particular  line  of  inquiry. 

MR.  RAND:  Why  don’t  we  get  to  the  activities?  What 
has  Mr.  Boudin  done?  What  is  he  charged  with  doing,  if 
anything? 

THE  WITNESS:  I  know  one  thing  they  charged  me 
with  puzzled  me.  You  charged  me  with  representing  labor 
unions.  I  didn’t  know  legal  representation  of  labor  unions 
was  proof  of — 

MR.  MOYER:  Who  charged  you  with  that? 

THE  WITNESS :  In  Mr^Sipes’  tetter. 

MR.  MOYER:  What  labor  union? 

THE  WITNESS :  You  referred  to  the  United  Office  and 
Professional  Workers,  and  you  referred  to  the  American 
Communications  Association. 

MR.  MOYER:  Are  they  independent  unions? 

THE  WITNESS :  I  don’t  know  what  you  mean  by  “in¬ 
dependent.”  Both  of  those  unions  are  labor  unions  that  I 
represented  as  counsel.  They  are  among  probably  scores 
if  not  hundreds  of  labor  unions  I  have  represented  in  my 
lifetime.  I  don’t  see  any  reference  to  other  unions  I  have 
represented,  and  I  don’t  understand  how  this  Passport 
Board  of  Appeals  through  its  counsel,  just  as  I  couldn’t 
understand  how  the  Passport  Office  did  it,  has  a  right  to 
raise  here  as  a  ground  for  possible  denial  of  a  passport  the 
legal  representation  of  anybody,  anybody  in  the  world,  in 
the  courts  and  before  the  administrative  agencies  of  the 
Government. 

MR.  MOYER:  Could  you  read  that  sentence? 

THE  WITNESS :  I  know  what  you  have  said.  You  have 


99 


said  in  this  letter  that  the  union  was  reportedly  expelled 
from  the  CIO  because  its  policies  were  consistently  directed 
toward  the  achievement  of  the  program  and  policies  of  the 
Communist  Party. 

ME.  MOYEE :  I  am  not  speaking  of  that  part.  You  say 
legal  representation.  Isn’t  there  something  else  involved? 

THE  WITNESS:  Yes,  if  that  has  any  meaning.  You 
said  in  your  letter,  “that  during  1948-50  you  were  general 
counsel  and  adviser  of  and  closely  associated  with  the  activi¬ 
ties  of  the  United  Office  and  Professional  Workers  of 
America.” 

ME.  SIPES:  You  maintain  it  has  no  pertinency? 

THE  WITNESS :  Of  course,  not.  How  can  anybody  be 
a — 

ME.  SIPES:  If  you  feel  that  isn’t  pertinent,  there  is 
no  point — 

THE  WITNESS :  I  am  raising  it  as  a  method  of  attack, 
Mr.  Sipes.  I  am  pointing  out  that  this  is  one  of  the  allega¬ 
tions  that  was  originally  raised  by  the  Passport  Office  in 
1954  against  me,  and  has  now  arisen  again  in  this  Board  of 
Passport  Appeals,  and  I  say  this  isthe  kind  of  thing  that 
has  built  up  to  constitute  Communist  Party  activities  or 
membership.  And  I  would  like  you  to  explain  how  that 
charge  could  be  made  against  a  lawyer  who  has  represented 
the  United  Office  and  Professional  Workers  of  America,  a 
labor  union,  in  the  court,  before  the  National  Labor  Eela- 
tions  Board  and  elsewhere,  and  has  always  represented  it 
as  general  legal  counsel. 

ME.  MOYEE :  You  feel  being  a  member  of  the  bar  pre¬ 
cludes  someone  from  being  a  member  of  the  Communist 
Party? 

ME.  EAND :  Mr.  Chairman,  I  think  we  are  getting  into 
philosophical  discussions  here,  and  may  I  respectfully  re¬ 
quest  that  we  return  to  the  subject  matter  of  the  hearing. 

ME.  MOYEE:  I  think  we  asked  Mr.  Boudin  if  he  had  any 
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additional  comments  to  make  on  the  matters  referred  to  in 
that  communication. 

MR  SIPES :  That  is  right.  I  am  prepared  to  rest  as  far 
as  any  inquiry  is  concerned,  Mr.  Chairman,  if  counsel  and 
the  applicant  have  nothing  further  to  offer. 

MR.  RAND :  Mr.  Chairman,  let  me  repeat  again  that  we 
have  offered  all  the  evidence  we  wish  to  present  as  part  of 
our  case,  and  that  we  do  not  understand  that  the  letter  of 
April  19, 1955,  addressed  by  Mr.  Sipes  to  Mr.  Boudin,  con¬ 
stitutes  evidence  or  any  part  of  the  record  in  this  case,  other 
than  it  merely  serves  as  a  bill  of  particulars  of  what  the 
Passport  Office  apparently  is  prepared  to  demonstrate. 

MR.  SIPES :  Let  me  say  this,  Mr.  Rand,  if  I  may,  with¬ 
out  prejudice  as  to  what  it  may  constitute  by  way  of  evidence 
or  non-evidence,  that  the  spirit  and  intent  withjwhich  itwas 
offered  was  in  answer  to  Mr.  Boudin’s  request  for  further 
specifications  in  order  to  enable  him  to  more  properly  and 
effectively  present  his  case  here  today.  If  you  feel  that  it 
was  improper  to  have  offered  such  a  letter,  all  I  can  do  is 
let  that  stand  on  the  record,  that  you  feeFthat  that  was  not 
helpful  and  that  it  was  a  misconstruction  of  the  purpoie^of" 
the  Board  in  giving  you  these  particulars,  such  as  they  are. 

MR.  RAND :  Mr.  Chairman,  perhaps  through  my  inade¬ 
quacy  in  expressing  myself  Mr.  Sipes  has  again  misunder¬ 
stood  the  purport  of  my  remarks,  as  he  has  done  in  the  past. 

MR.  SIPES :  I’m  sorry. 

MR.  RAND:  I  do  not  suggest  that  the  service  on  Mr. 
Boudin  by  mail  of  this  bill  of  particulars  was  an  improper 
act  or  an  unhelpful  act  on  the  part  of  the  Board.  We'are 
thankful  to  the  Board  for  supplying  us  with  these  particu¬ 
lars,  but  these  particulars,  as  we  view  them,  serve  the  same 
purpose  as  the  bill  of  particulars  in  any  proceeding,  ad¬ 
ministrative  or  judicial.  In  other  words,  they  enable  the 
applicant  before  a  court,  or  the  defandant  before  a  court, 
or  the  applicant  or  defendant  or  respondent  before  an  ad¬ 
ministrative  agency,  to  prepare  to  meet  evidence  in  support 
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of  the  particulars.  NowT  I  have  heard  no  suck  evidence :  I 
have  seen  no  such  evidence.  We  are  prepared  to  meet  any 
such  evidence  with  respect  to  these  particulars,  and  we  have 
prepared  ourselves  for  that  contingency,  but  I  have  seen 
none  offered  here  and  I  have  seen  no  record  offered  here. 

THE  CHAIRMAN :  With  your  permission  w~e’d  like  to 
recess  for  about  five  minutes.  I  don’t  think  we  want  to  call 
you  back  but  if  you  would  stand  by  for  just  a  few  minutes 
we’d  appreciate  it. 

MR.  RAND :  Mr.  Chairman,  will  wre  have  an  opportunity 
to  address  the  Board  before  this  hearing  is  closed,  if  that  is 
the  intention? 

THE  CHAIRMAN:  All  right.  We  will  recess  for  five 
minutes. 

(Whereupon,  a  short  recess  was  taken.) 

THE  CHAIRMAN :  I  understand  you  want  to  add  some¬ 
thing. 

MR.  RAND:  I  don’t  know.  Does  the  Board  intend  at  this 
time  to  close  the  hearing,  may  I  inquire? 

THE  CHAIRMAN :  Yes,  unless  you  have  something  fur¬ 
ther  to  add. 

MR.  RAND :  Then  may  I  inquire,  Mr.  Chairman,  if  it  is 
the  position  of  the  Board  that  the  statements  made  in  the 
letter  of  Mr.  Sipes  addressed  to  Mr.  Boudin  of  April  19, 
1955,  whether  it  is  the  position  of  the  Board  that  those  state¬ 
ments  are  matters  of  record  which  the  Board  intends  to  con¬ 
sider  in  making  its  determination  here? 

THE  CHAIRMAN :  The  letter  to  which  you  refer  from 
Mr.  Sipes  to  the  applicant  was  given  in  an  effort  to  amplify 
the  grounds  given  by  the  Passport  Division  in  turning  fi&n 
down  in  an  effort  to  be  helpful.  The  substance  of  that  letter 
is  based  upon  confidential  information  which  is  available 
to  the  Board,  but  for  purposes  of  thi  s' hearing  they  are  not 
a  matter  of  record  in  the  sense  tKat  I  think  you  meant 

MRr  RAND:  In  ome?~words,  Mr. ~ChainnaS— let  me  see 
if  I  understand  the  position  of  the  Board — these  matters 
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which  have  been  referred  to  in  the  letter  of  Mr.  Sipes  ad¬ 
dressed  to  Mr.  Boudin  on  April  19,  1955,  will  not  be  con¬ 
sidered  as  facts  of  record  on  the  basis  of  which  this  Board 
will  reach  its  determination,  is  that  right! 

THE  CHAIRMAN:  This  Board  reaches  its  determina¬ 
tion  based  on  information  available  to  the  Board. 

MR.  RAND:  May  I  inquire  whether  there  is  any  infor¬ 
mation  available  to  the  Board  which  the  Board  will  consider 
in  making  its  determination  which  relates  to  any  of  these 
matters  referred  to  in  the  letter  of  April  19,  1955! 

THE  CHAIRMAN :  Confidential  reports  are  available 
to  the  Board  and  the  Board  tikes  them  mnsiriArniinn 
in  making  a  determination. 

MR.  RAND :  Again  I  hate  to  be  too  legalistic,  but  does 
the  Board  intend  to  consider — let  me  make  myself  clear  be¬ 
cause  it  will  guide  us  in  our  presentation.  Does  the  Board 
intend  to  consider  material,  whether  confidential  or  not, 
which  relates  to  these  matters  set  forth  in  the  letter  of 
April  19,  1955,  because  if  the  Board  doesjmt  I  consider 
them  irrelevant  and  therefore  there  is  no  need  to  address 
myself  ^EoTliem. 

THE  CHAIRMAN :  I  think  in  answer  to  your  question  I 
should  perhaps  read  51.170,  which  are  rules  adopted  by  the 
Board  of  Passport  Appeals  on  December  30, 1953 : 

“In  determining  whether  there  is  a  preponderance  of  evi¬ 
dence  supporting  the  denial  of  a  passportfEe  Board  shall 
consider  the  entire  record,  including  the  transcript  of  the 
hearing  and  such  confidential  information  as  it  may  have  in 
its  possession.  The  Board  shall  take  into  consideration  the 
inability  of  the  applicant  to  meet  information  of  which  he 
has  not  been  advised,  specifically  or  in  detail,  or  to  attack 
the  credibility  of  confidential  informants.” 

It  doesn’t  mean  we  take  this  information  as  fact  in  any 
sense  of  the  word,  but  we  do  give  it  consideration. 

MR.  RAND:  In  the  light  of  that  provision  which  the 
Chairman  has  been  kind  enough  to  read,  may  I  inquire 
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whether  the  Board,  in  determining  whether  there  is  a  pre¬ 
ponderance  of  evidence  supporting  the  denial  of  a  passport 
to  the  applicant  here,  Mr.  Boudin,  intends  to  consider  confi¬ 
dential  information  which  relates  to  any  of  these  matters 
which  have  been  set  forth  in  the  letter  of  April  19,  1955. 

THE  CHAIRMAN:  Yes,  sir. 

MR.  RAND:  There  is  such  confidential  information 
which  the  Board  will  consider,  as  I  understand. 

THE  CHAIRMAN:  There  is  confidential  information 
relating  to  the  items  outlined  in  the  letter  from  Mr.  Sipes  to 
Mr.  Boudin. 

MR.  MOYER:  Doesn’t  the  letter  say  the  file  contains 
that  information? 

MR.  RAND :  I  don’t  know  what  file  reference  is  made  to. 

MR.  MOYER :  The  reference  is  made  to  the  passport  file. 

MR.  RAND :  Section  51.170— 

MR.  SIPES :  No,  the  letter  of  April  19  makes  the  point 
clear  that  you  have  been  inquiring  about. 

MR.  RAND :  Let  me  make  myself  clear.  Section  51.170 
speaks  of  confidential  information  that  the  Board  may  have 
in  its  possession.  Now,  we  have  not  been  advised  that  the 
Board  has  in  its  possession  any  file  or  files  before  we  were 
so  advised  a  moment  ago  by  the  chairman.  It  does  not  speak 
of  taking  into  account  all  the  files  which  may  be  in  existence 
in  the  Department  of  State.  It  speaks  of  files  which  the 
Board  may  have  in  its  possession.  As  I  understand  the 
chair  now,  there  is  in  the  possession  of  the  Board,  which  the 
Board  will  consider,  certain  confidential  files  which  relate 
to  the  matters  set  forth  in  the  letter  of  April  19,  1955. 

It’s  on  that  understanding,  Mr.  Chairman,  that  although 
we  reiterate  and  reserve  our  objection  to  the  consideration 
of  such  confidential  information  without  its  disclosure  to  the 
applicant,  without  an  opportunity  being  ottered"  to  the  ap¬ 
plicant  to  examine  into  those  matters  and  to  cross-examine 
confidential  informants,  if  any — with  that  reservation  we 
should  like  then  to  address  ourselves  to  these  specific  mat- 
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ters  which  are  referred  to  in  the  letter  of  April  19,  1955. 

MR.  SIPES :  So  as  to  make  it  abundantly  clear,  let  me 
also  say  there  is  confidential  information  before  this  Board 
I  rgjfltinff  to  thp  matters  forth  fn  Mrs.  Shipley’s  letter, 
\  primarily  and  most,  importantly  T  think,  of  membership  in 
^  ^  the  Communist  Party. 

MR.  RAND :  We  have  already  addressed  ourselves  as  to 
that. 

MR.  SIPES:  I  wanted  to  make  it  clear  that  there  was 
supporting  confidential  information  on  that  as  well  as  ampli¬ 
fication  in  the  Board’s  letter. 

THE  CHAIRMAN :  I  take  it,  Mr.  Sipes,  although  you 
use  the  term  “supporting”  there  is  confidential  information 
which,  in  the  judgment  of  the  Board,  may  or  m^yjaat^up- 
port  the  decision. 

MR.  SIPES :  That  is  right,  the  Board  has  to  make  that 
recommendation  to  the  Secretary  as  to  whether  or  not,  I 
should  say,  it  tended  to  support.  The  passport  has  been  de¬ 
nied  by  the  Passport  Office. 

MR.  RAND :  And  we  are  judging  the  correctness  of  the 
situation  in  that  the  Board  has  not  made  any  prejudgment. 

MR.  SIPES:  I  am  sure  it  has  not. 

MR.  RAND:  Therefore,  may  we  address  ourselves  to 


Questions  by  me.  rand: 

Q.  Mr.  Boudin,  in  a  letter  addressed  to  you  under  date 
of  April  19, 1955,  by  Mr.  Sipes,  it  states,  and  I  am  quoting, 
“The  file  contains  information  indicating  that  in  1936  you 
were  a  Director  of  Science  and  Society,  Tnr>_.  publishers  of 
Science  and  Society,  an  alleged  Communist  publication  and 
cited  as  such  in  1944  by  the  Special  Committee  on  Un-Ameri¬ 
can  Activities.” 

Were  you  at  any  time,  Mr.  Boudin,  or  in  any  fashion  or 
in  any  manner  affiliated  with  Science  and  Society,  Inc.,  pub¬ 
lishers  of  a  publication  entitled  Science  and  Society  f 
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A.  I  had  the  following  connection,  if  connection  is  the 
proper  term:  In  1935,  ’36  or  ’37  I  was  employed  by  Mr. 
Louis  B.  Boudin,  my  uncle,  to  whom  I  referred  before.  If  in 
’35  it  was  probably  as  alaw  clerk:  in  ’36  or  ’37  it  would  have 
been  as  a  member  of  the  bar,  by  having  been  admitted  in 
January,  1936,  to  the  courts  of  New  York. 

It  is  the  practice  in  law  offices,  as  those  members  of  the 
Board  who  are  lawyers  and  counsel  undoubtedly  know,  that 
when  a  lawyer  forms  a  corporation  he  needs  original  in¬ 
corporators  or  subscribers  to  the  stock,  and  he  usually  se¬ 
lects,  in  the  normal  routine,  a  stenographer  or  a  young 
lawyer  or  somebody  else  in  the  office  to  be  the  original  incor¬ 
porators.  It  is  my  recollection  that  that  procedure  was  fol¬ 
lowed  in  the  case  of  Science  and  Society,  which  I  believe  was 
incorporated  by  my  uncle  who  was  counsel  for  the  people 
who  formed  that  organization.  It  is  also  my  recollection  that 
at  the  time  of  the  incorporation  I  was  probably  asked  to 
sign  a  piece  of  paper  indicating  that  I  was  an  original  incor¬ 
porator — a  routine,  formal,  nominal  function — and  that  I 
undoubtedly  did  so  in  view  of  the  allegation  that  has  been 
made,  and  for  one  other  reason  that  I  will  indicate. 

Subsequently,  some  years  later — I  don’t  recall  when — I 
believe  I  was  asked  by  the  people  who  ran  Science  and  So¬ 
ciety  to  execute  a  withdrawal  as  a  stockholder  or  director 
as  the  case  may  be.  At  no  time,  whether  I  was  a  director  or 
stockholder — and  I  can’t  recall  which — did  I  have  anything 
to  do  with  the  management  or  administration  or  editorial 
policy  of  the  magazine. 

I  did,  however,  and  I  believe  completely  unconnected  with 
my  nominal  stockholdership  or  directorship  of  the  maga¬ 
zine,  write  two  book  reviews  for  Science  and  Society,  among 
the  several  score  of  legal  articles  and  book  reviews  I  have 
written  in  my  lifetime,  and  those  book  reviews,  like  virtually 
everything  I  have  written,  were  on  legal  matters.  One  was 
a  review  of  “The  Administrative  Process”  by  Landis,  for¬ 
merly  Chairman  of  the  Securities  Exchange  Commission. 
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and  the  other  was  a  review  of  a  biography  of  Chief  Justice 
Waite  of  the  United  States  Supreme  Court. 

ME.  RAND :  May  we  have  this  marked  as  Exhibit  3  for 
identification? 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  three  printed  pages  which 
have  been  collectively  marked  as  Exhibit  3  for  identification 
and  ask  you  to  tell  the  Board  what  they  are. 

A.  They  include  the  book  review  that  I  mentioned  before 
on  Mr.  Landis’  book. 

MR.  RAND :  I  should  like  to  offer  this  in  evidence,  Mr. 
Chairman,  with  the  privilege  accorded  us,  if  we  may  have 
that  privilege,  of  withdrawing  the  exhibit  after  the  deter¬ 
mination  of  this  case  by  the  Board,  or  at  least  substituting 
photostatic  copies  for  it. 

THE  CHAIRMAN:  Permission  is  granted. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence,  with  leave  to  withdraw,  and  marked  Exhibit  3.) 
QUESTIONS  BY  MR.  RAND: 

Q.  Was  the  review  which  you  prepared  for  Science  and 
Society  of  the  biography  of  Chief  Justice  Waite  of  the  same 
style  as  the  book  review  which  we  have  just  introduced  in 
evidence  as  Exhibit  3? 

A.  Same  style  and  tenor  and  limitation,  as  I  think  every¬ 
one  of  my  writings  has  been  for  twenty  years,  the  subject  of 
law. 

MR.  MOYER:  Do  you  have  the  date  of  that  article? 
QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  so  far  as  you  can  recall,  on  what  date  was 
the  book  review  designated  Exhibit  3  written? 

A.  In  1939,  and  the  biography  of  Chief  Justice  Waite  was 
reviewed  by  me  in  1938. 

Q.  And  you  have  said,  Mr.  Boudin,  that  except  for  these 
reviews,  and  except  for  your  formal  directorship  or  stock- 
holdership  in  the  corporation  as  an  original  incorporator  of 
the  corporation,  Science  and  Society,  Inc.,  you  had  nothing 
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further  to  do  with  the  corporation  or  the  magazine,  is  that 
right  f 

A.  That  is  quite  true. 

Q.  Mr.  Boudin,  in  the  letter  of  April  19,  1955,  addressed 
to  you  by  Mr.  Sipes,  the  following  statement  appears: 
“Th^file  also  indicates  that  during  the  late  1930’s  and  1940’s 
you  were  associated  with  and  in  1947  a  subscriber  to  the 
publication  New  Masses,  an  alleged  Communist  publication, 
referred  to  assuch  by  the  Attorney  General  in  1942  and  by 
the  Special  Committee  on  Un-American  Activities  in  pre¬ 
vious  reports.” 

Mr.  Boudin,  were  you  in  any  manner  at  any  time  affiliated 
with  or  related  tn  the  New  Masses,  a  magazine  pnhTTfihfMlj  as 
I  understand  it,  in  New  York. 

A.  Yes.  My  connection  with  the  New  Masses  was  as  fol¬ 
lows  :  I  wrote  a  number  of  articles,  all  of  them  I  believe  on 
the  subjects  of  law,  at  the  request  of  the  New  Masses,  which 
were  published.  I  did  not  have  anything  to  do  with  the  man¬ 
agement  of  the  magazine,  was  not  an  editor  of  it,  had  noth¬ 
ing  to  do  with  its  editorial  policies  or  administration.  I  am 
making  that  statement  with  respect  to  the  New  Masses,  and 
probably  with  respect  to  other  matters,  so  that  the  facts 
might  be  here.  I  am  not  suggesting  I  wouldn’t  have  the  right 
to.  But  all  the  articles  I  have  written  for  the  New  Masses, 
as  well  as  articles  I  have  written  in  other  cases,  I  believe 
an  examination  will  turn  out  to  deal  with  subjects  of  law  or 
legal  biography — an  article  I  wrote  on  Jusice  Cardozo’s 
record,  an  article  I  wrote  on  Mr.  Justice  Frankfurter  at  the 
time  of  his  appointment,  an  article  on  the  proposed  amend¬ 
ment  to  the  New  York  Constitution  at  the  time  of  the  Con¬ 
stitutional  Convention  in  New  York,  which  amendment  re¬ 
lated  to  the  review  by  the  courts  of  administrative  agencies’ 
decisions.  I  think  I  probably  in  that  article  suggested  the 
inadvisability  of  review,  a  position  I  very  much  regret 
today. 

MR.  SIPES:  You  say  you  wrote  these  articles  at  the 
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request  of  the  New  Masses.  Who  in  the  New  Masses,  do  you 
recall! 

THE  WITNESS :  I  don’t  recall  who  the  editors  were.  I 
may  have  written  it  at  the  request  of  one  or  more.  They  are 
on  the  masthead.  But  somebody  on  the  masthead  would 
have  called  me  to  write  these  articles. 

QUESTIONS  BY  MR.  RAND: 

Q.  Were  you  at  that  time  a  member  of  the  bar  practicing 
in  the  City  of  New  York! 

A.  Yes. 

Q.  And  were  you  engaged  primarily  in  the  practice  of 
labor  law! 

A.  Yes. 

Q.  And  were  you  also  engaged  at  the  time  in  the  prepara¬ 
tion  of  articles  for  publication  in  the  field  of  constitutional 
law! 

A.  Yes. 

MR.  MOYER:  I  realize  you  can’t  give  specific  dates, 
but  what  was  the  general  over-all  period! 

THE  WITNESS :  Well,  I  have  here  a  bibliographic  list 
which  I  prepared,  I  should  say,  prior  to  October  26,  1949. 
The  reason  I  have  that  date  is  I  had  made  application  for  a 
Guggenheim  fellowship — I  didn’t  receive  it,  by  the  way — 
but  in  connection  with  that  I  made  a  list,  I  think  a  complete 
list,  of  all  of  my  publications  to  that  date.  As  I  look  over 
this  list  I  see  the  dates  of  1945,  J.947, 1948, 19^3, 1940, 1938, 
and  the  publications  are  as  varied  as  the  Virginia  Quarterly 
Review,  which  is  of  course  not  a  legal  review,  not  a  law 
journal,  the  New  Masses,  the  New  Republic,  Common  Sense 
magazine,  the  Michigan  Law  Review,  the  New  York  Univer¬ 
sity  Quarterly  Review,  Columbia  Law  Review,  and  a  number 
of  others,  a  book  review  in  the  Harvard  Law  Review  in 
January  1942. 

I  think  it  might  be  simpler  if  I  simply  presented  this  and 
had  it  marked  as  an  exhibit  so  you  can  see  a  representative 
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collection,  if  indeed  not  everyone  of  my  writings  np  to 
October  1949. 

MR.  SIPES:  Exhibit  4  is  received? 

THE  CHAIRMAN:  Yes. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  4.) 

THE  WITNESS:  And  I  say  not  in  defense  but  so  the 
record  will  be  clear,  because  I  would  have  had  a  right  in  my 
judgment  to  write  on  any  political  subjects  I  deemed  appro¬ 
priate  without  a  loss  of  a  passport  years  later  or  even  then, 
that  all  of  the  subjects  of  these  articles,  as  I  run  through 
them  very  quickly,  dealt  with  subjects  of  law  which  has  all 
my  life  been  my  interest.  Even  the  book  reviews  in  the 
Virginia  Quarterly  Review,  which  was  not  a  law  journal — I 
am  not  talking  about  the  Virginia  Law  Review — were  re¬ 
views  of  books  on  constitutional  law,  such  as  the  biography 
of  Mr.  Justice  Miller  written  by  Professor  Fairman,  or  a 
book  on  the  International  Law  of  John  Marshall,  written  by 
Mr.  Ziegler.  So  in  any  fair  evaluation  of  what  I  have  stood 
for  as  a  lawyer  and  as  a  writer  one  would  have  to  examine 
these  articles,  although  I  would  be  perfectly  satisfied  to 
stand  on  the  articles  which  I  wrote  for  the  New  Masses, 
which  could  have  been  published  in  any  law  journal  provided 
I  would  have  been  willing  to  sit  down  and  write  a  few  foot¬ 
notes. 

MR.  RAND:  May  we  have  this  document  marked  as 
Exhibit  5  for  identification. 

THE  CHAIRMAN :  I’d  like  to  say  we  appreciate  Exhibit 
4;  I  think  it  will  save  time  in  the  questioning,  and  we  appre¬ 
ciate  your  submitting  it. 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  a  page  designated  as  Exhibit 
5  for  the  record,  and  ask  you  whether  that  is  one  of  the 
articles  you  wrote  for  the  New  Masses  and  which  was  pub¬ 
lished  in  the  New  Masses  on  July  26,  1938. 
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A.  Yes,  sir,  and  I  think  it’s  fairly  representative  of  every¬ 
thing  I  have  written  for  the  New  Masses. 

MR.  RAND :  We  offer  that  in  evidence,  Mr.  Chairman. 

THE  CHAIRMAN :  It  will  be  received  in  evidence. 

MR.  RAND:  May  I  have  the  same  privilege  of  withdraw¬ 
ing  it? 

THE  CHAIRMAN:  That  privilege  will  extend  to  all 
exhibits  presented. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence,  with  leave  to  withdraw,  and  marked  as  Exhibit  5.) 

(Discussion  off  the  record.) 

MR.  RAND :  Then  may  I  state  for  the  record  that  collec¬ 
tively  as  Exhibit  6  we  would  like  to  introduce  at  this  point 
a  copy  of  a  review  published,  as  I  understand  it,  in  the 
New  Republic  on  June  10,  1940,  of  a  book  entitled  “The 
National  Labor  Policy  and  How  it  Works,”  by  Joseph 
Rosenfarb,  -which  review  was  prepared  and  bears  the  sub¬ 
scription  of  Leonard  Boudin. 

Also,  as  part  of  Exhibit  6,  we  should  like  to  offer  in 
evidence  a  reprint  from  the  Illinois  Law  Review ,  Volume 
XXXV,  No.  7,  March  1941,  of  an  article  entitled,  “The 
Rights  of  Strikers,”  by  Leonard  B.  Boudin. 

Further,  a  reprint  of  an  article  from  the  Michigan  Law 
Review,  dated  October,  1944,  Volume  43,  No.  2,  of  an  article 
entitled,  “The  Authority  of  the  National  Labor  Board  Over 
Labor  Disputes,”  by  Leonard  B.  Boudin. 

Further,  a  reprint  from  the  New  York  University  Law 
Quarterly  Review,  dated  January  1948,  Volume  XXllJL,  of 
an  article  entitled  “Supersedure  and  the  Purgatory  Oath 
under  the  Taft-Hartley  Law,”  prepared  by  Leonard  B. 
Boudin. 

Further,  a  reprint  of  an  article  from  the  Columbia  Law 
Review,  Volume  47,  page  979,  September  1947,  the  article 
being  “The  Supreme  Court  and  Labor:  1946  Term,”  by 
Leonard  B.  Boudin. 

Further,  three  loose  pages  from  the  Virginia  Quarterly 


Ill 


Review ,  and  Fm  sorry  I  do  not  have  the  date  but  it’s  an 
article  entitled,  “Through  the  Judicial  Spectrum,”  by  Leon¬ 
ard  B.  Boudin. 

All  that  constitutes  our  offer  as  Exhibit  6. 

THE  CHAIRMAN :  The  exhibit  will  be  received  in  evi¬ 
dence. 

(The  documents  referred  to  above  were  submitted  in  evi¬ 
dence,  with  leave  to  withdraw,  and  marked  as  Exhibit  6.) 
QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  refer  you  again  to  the  letter  of  April 
19, 1955,  addressed  to  you  by  Mr.  Sipes,  and  particularly  to 
the  statement  contained  in  that  letter  reading  as  follows: 
“The  file  contains  information  indicating  that  in  1947  you 
were  President  of  the  Downtown  Community  School,  said 
to  have  been  founded  by  a  group  of  persons  affiliated  with 
the  Communist  Party.” 

MR.  SIPES:  May  I  inquire,  I  don’t  know  whether  you 
intended  to  or  not,  Mr.  Rand,  but  you  did  not  refer  to  the 
allegation  of  subscription  to  the  publication  New  Masses. 

MR.  RAND:  I’m  sorry. 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  were  you  ever  a  subscriber  to  the  New 
Masses? 

A.  I  bought  the  publication.  I  can’t  remember  whether 
formally  I  was  a  subscriber.  I  read  the  publication  at  vari¬ 
ous  times. 

Q.  Did  you  also  read  other  publications  at  those  times? 

A.  Innumerable.  I  wrote  for  and  read  innumerable  pub¬ 
lications. 

MR.  SIPES :  Are  you  at  present  a  subscriber  to  Masses 
and  Main  Stream? 

THE  WITNESS :  I  have  seen  the  magazine.  I  can’t  re¬ 
call  whether  it  comes  regularly  to  my  house  or  not 

MR.  SIPES:  You  can’t  recall? 

THE  WITNESS:  No. 

MR.  SIPES:  You  would  know  if  it  did,  wouldn’t  you? 
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THE  WITNESS:  I  don’t  think  yon  heard  what  I  said. 

MR.  SIPES:  AH  right. 

THE  WITNESS :  If  yon  mean  whether  I  have  any  res¬ 
ervations  about  buying  the  magazine  and  reading  it,  I  don’t 
have  the  slightest  in  the  world. 

MR.  SIPES :  I  didn’t  ask  yon  that 

THE  WITNESS:  I  want  to  make  it  perfectly  dear.  I 
didn’t  understand  my  reading  was  to  be  censured  by  counsel 
for  the  Board. 

MR.  SIPES :  I  didn’t  mean  to  imply  that. 

THE  WITNESS:  It  seems  so.  Otherwise  it’s  irrele¬ 
vant.  Are  there  any  other  magazines  which  you  don’t  think 
I  should  read  at  the  present  time? 

MR.  RAND :  I  might  state  that  Mr.  Boudin  is  a  prolific 
reader  and  that  I  myself  should  like  to  be  able  to  read  as 
much  as  Mr.  Boudin  is  apparently  able  to  read,  despite  the 
fact  that  he  has  to  practice  law  for  a  living. 

QUESTIONS  BY  MR.  RAND : 

Q.  I  refer  again  to  the  statement  in  the  letter  of  April 
19,  1955,  addressed  to  you  by  Mr.  Sipes,  and  the  particular 
statement  in  that  letter  which  reads  as  follows : 

“The  file  contains  information  indicating  that  in  1947 
you  were  President  of  the  Downtown  Community  School, 
said  to  have  been  founded  by  a  group  of  persons  affiliated 
with  the  Communist  Party.” 

Mr.  Boudin,  will  you  tell  us  whether  you  had  any  relation¬ 
ship  whatever  at  any  time  with  an  organization  known  as 
the  Downtown  Community  School  and,  if  so,  what  that  re¬ 
lationship  was. 

A.  I  am  very  proud  to  state  that  I  was  one  of  the  original 
incorporators  of  an  elementary-nursery  private  school  in 
the  City  of  New  York  called  the  Downtown  Community 
School.  This  school  was  formed  by  a  group  of  parents  in 
Manhattan  whose  children  were  in  the  last  several  years 
of  the  various  nursery  schools,  and  who  were  concerned  with 
where  they  would  go  to  in  view  of  the  over-crowding  and, 
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in  some  respects,  unsatisfactory  conditions  of  the  public 
schools  in  Manhattan,  certainly  in  that  area. 

The  Bank  Street  Nursery  School,  where  my  son  went  at 
the  time — he  was  probably  five  years  old,  four-and-a-half — 
is  one  of  the  great  nursery  schools  in  the  country,  and  a 
number  of  parents  in  that  school,  and  possibly  in  other  pri¬ 
vate  schools  in  the  neighborhood,  got  together  and  decided 
to  form,  if  they  could  raise  the  money,  a  private  nursery 
and  elementary  school.  They  probably  began,  by  the  way, 
to  form  a  private  elementary  school  and  it  expanded  into 
a  nursery  school  as  well. 

Somehow  by  accident  I  attended  the  meeting,  my  wife 
being  unable  to  appear,  the  wives  being  principally  inter¬ 
ested  in  this,  and  I  found  myself,  as  lawyers  often  do  in 
these  public  matters,  exercising  an  active  position — I  can’t 
say  dominant — and  I  became  the  president  of  this  school. 

We  received  a  charter  from  the  State  Commission  of  Edu¬ 
cation  in  New  York  who  sent  a  representative  down  to  in¬ 
terview  us  and  warn  us  of  all  the  troubles  we  would  be  in 
for  if  we  started  the  school,  and  he  was  absolutely  right  be¬ 
cause  for  four  years  or  so — I  was  president  for  four  or  five 
years — we  went  through  the  most  terrible  financial  prob¬ 
lems,  buying  a  building  for  $135,000,  etc. 

As  to  the  allegation  with  respect  to  the  people  who  formed 
it,  all  I  can  say  is  what  I  know.  These  were  very  decent 
people  who  formed  the  school.  They  formed  it  because  they 
were  parents.  The  best  answer  to  the  allegations  that  have 
been  made  here  is  the  list  of  people  who  were  the  incorpo¬ 
rators  of  the  school. 

One  of  the  incorporators  was  Lucy  Sprague  Mitchell,  one 
of  the  greatest  educators  in  this  country,  who  I  think  had 
founded  the  Bank  Street  Nursery  School  twenty  years  be¬ 
fore,  the  wife  of  Professor  Lesley  Mitchell  of  Columbia. 
Another  was  Jesse  Stanton,  a  well-known  educator  or  psy¬ 
chologist  The  third  was  William  R.  Scott,  one  of  the  lead¬ 
ing  publishers  of  children’s  books,  who  at  that  time  was  in 
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the  United  States  Navy.  A  third  was  Mary  Elting  who  was 
a  well-known  children’s  book  writer.  A  fourth  was  Louis  D. 

Horwitz  who  was  a  parent  The  fifth  was  Ellen  Steele 
Reece,  who  had  been  the  director  of  the  Rosemary  School,  a 
private  finishing  school  in  Connecticnt,  and  was  interested 
in  being  the  director  of  this  school. 

This  was  the  group  of  people  who  formed  the  Downtown 
Community  School.  Subsequently,  both  on  the  board  itself  « 

and  in  the  advisory  body  some  of  the  most  important  and 
finest  people  in  the  field  of  education  were  associated  with 
the  school.  Among  the  people  who  were  associated  with  it,  < 

as  I  look  over  it  very  hastily,  was  Mrs.  Eleanor  Reich,  who 
was  a  director  of  the  Bank  Street  School  and  is  today  direc¬ 
tor  of  the  New  York  Nursery  School;  Dr.  Margaret  Mead, 
the  well-known  anthropologist  who  has  done  a  great  deal  of 
work  for  and  with  the  United  States  Government  during  the 
war  years ;  Dr.  Hubert  T.  Delany,  presently  in  the  Domestic 
Relations  Court  in  New  York;  Mr.  Walter  Hampden,  the 
famous  Shakespearean  actor;  Stanley  M.  Isaacs,  former 
Borough  President  of  Manhattan;  and  a  large  group  of 
other  people  of  international  fame  in  the  field  of  education. 

There  is  no  point  in  my  going  over  the  names.  I  see  them 
here  on  the  schedule  of  the  advisory  board  at  certain  times. 

I  think  this  little  brochure  which  I  found,  which  contains 
a  picture  of  the  school,  is  about  the  best  thing  that  could  be 
put  in  evidence  here  to  show  you  what  the  school  was  like. 

MR.  RAND :  May  we  have  this  brochure,  Mr.  Chairman, 
marked  as  Exhibit  7  and  received  in  evidence. 

THE  CHAIRMAN:  It  will  be  received. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  7.) 

MR.  RAND :  Mr.  Chairman,  we  have  already,  I  believe, 
addressed  ourselves  to  the  relationship  of  Mr.  Boudin,  such 
as  it  was,  to  the  Jefferson  School  of  Social  Science. 

THE  CHAIRMAN :  Yes,  I  think  that  has  been  amply 
covered 
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QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  refer  you  again  to  the  letter  of  April 
19, 1955,  addressed  to  you  by  Mr.  Sipes,  and  particularly  to 
the  statement  appearing  in  that  letter  reading  as  follows : 

“The  file  contains  information  indicating  that  in  1949  you 
were  among  the  reception  sponsors  of  a  reception  honoring 
Harry  Sacher,  said  to  have  been  held  at  the  Manhattan 
Towers  Hotel,  New  York  City,  in  December  1949.” 

Will  you  tell  us  whether  or  not  you  were  one  of  the  re¬ 
ception  sponsors  of  such  a  reception? 

A.  I  do  not  know.  I  have  not  checked  to  determine 
whether  or  not  I  was  “one  of  the  reception  sponsors.”  I  do 
have  a  recollection  of  having  been  at  a  reception  involving 
Harry  Sacher  at  a  hotel,  which  probably  was  the  Manhattan 
Towers  Hotel.  Whether  it  was  in  December  1949  or  not  I 
don’t  know,  nor  do  I  know  the  occasion  for  it. 

I  should  say  that  Harry  Sacher  was  one  of  the  leading 
members  of  the  labor  bar,  representing  labor  unions  in  the 
City  of  New  York  for  a  number  of  years,  even  prior  to  my 
becoming  admitted  to  the  bar,  that  he  is  regarded  as  one  of 
the  most  capable  members  of  the  labor  bar,  and  that  I  do 
have  this  recollection  of  having  been  present  at  some  such 
meeting.  I  can’t  again  quite  understand  why  this  should 
be  regarded  as  a  censurable  operation,  but  I  have  given  you 
my  answer  with  respect  to  the  facts. 

Q.  Mr.  Boudin,  reference  has  already  been  made  during 
the  course  of  this  hearing  to  your  legal  representation  of  the 
United  Office  and  Professional  Workers  of  America,  the  la¬ 
bor  union,  and  the  American  Communications  Association, 
the  labor  union.  As  I  recall — I’d  like  you  to  confirm  this — 
you  have  testified,  have  you  not,  that  you  were  for  a  time 
general  counsel  and  the  lawyer  for  the  United  Office  and 
Professional  Workers  of  America,  is  that  correct? 

A.  Yes.  I  was  general  counsel  and  lawyer  for  that  union 
and  lawyer  for  scores,  if  not  hundreds,  of  local  unions  and 
some  international  unions  associated  with  the  AF  of  L,  CIO, 
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originally  independent,  subsequently  independent,  etc.  I 
have  represented,  among  others,  the  New  York  Hotel 
Trades  Council,  which  represents  virtually  all  the  hotel 
workers  in  the  large  hotels,  hundreds  of  them,  in  the  City  of 
New  York,  an  AF  of  L  union ;  Local  807  of  the  International 
Brotherhood  of  Teamsters,  the  strongest  teamster  local  in 
the  City  of  New  York.  I  may  say  that  my  uncle  represented 
that  union,  having  been  retained  by  Judge  McGuire  who  was 
its  counsel,  to  represent  the  famous  Local  807  case  in  the 
Supreme  Court  involving  the  application  of  the  anti-racket¬ 
eering  statute,  and  that  after  Mr.  Louis  B.  Boudin  won  that 
case  in  the  United  States  Supreme  Court  we  became  active 
counsel  for  that  union. 

I  have  also  represented  the  Sandhog  Union  —  that  is 
properly  called  Local  147,  the  compressed  air  and  other 
workers  who  build  the  tunnels;  the  Amalgamated  Meat 
Cutters  locals  of  the  AF  of  L,  the  Amalgamated  Utility 
Workers,  which  I  think  was  either  independent  or  CIO  or 
both  at  different  times;  and  scores  of  other  unions  which 
would  occupy  too  much  time  to  tell. 

As  far  as  the  UOPWA  is  concerned,  I  may  say  that  union 
ultimately  merged  with  District  65  to  become  the  Distribu¬ 
tive  Processing  and  Office  Workers  of  America,  which  is 
now  represented  by  a  great  law  firm  in  New  York  City, 
headed  by  Congressman  Seller.  American  Communications 
Association  is  likewise  a  client  of  mine. 

In  all  of  these  cases,  I  may  say,  I  acted  in  the  same  way, 
giving  such  legal  advice  I  thought  was  appropriate  under 
the  circumstances  of  fulfilling  my  duty  as  a  member  of  the 
bar,  and  for  which  I  am  accountable  to  the  courts  which  have 
admitted  me  for  the  purpose  of  such  legal  representation. 

Q.  So  the  record  can  be  clear,  while  you  were  legal  rep¬ 
resentative  for  the  United  Office  and  Professional  Workers 
of  America  and  the  American  Communications  Association, 
were  you  also  simultaneously  legal  representative  for  sev- 
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eral  or  many  of  these  other  unions  which  you  have  men¬ 
tioned? 

A.  For  many,  for  scores  of  them.  The  answer  is  yes. 

Q.  Now,  in  the  course  of  your  representation  of  these 
unions,  Mr.  Boudin — 

A.  I  also  represented  an  interesting  union  of  city  man¬ 
agers  for  the  Bonds  for  Israel  Organization  in  recent  years, 
which  is  an  organization” devoted  to  selling  bonds  for  the 
building  up  of  the  state  of  Israel,  and  many  others  which  I 
won’t  mention. 

Q.  Let  me  repeat  the  question.  In  the  course  of  your  rep¬ 
resentation  of  these  unions,  did  you  come  into  contact  as 
opposing  counsel  from  time  to  time  with  a  gentleman  by 
the  name  of  Burton  A.  Zorn? 

A.  Yes,  I  did.  You  want  me  to  identify  him? 

Q.  Yes.  Who  is  Mr.  Zorn? 

A.  Mr.  Zorn  is  a  member  of  a  well-known  law  firm  in  New 
York,  Proskauer,  Rose,  Goetz  and  Mendelsohn.  I  first  met 
him  when  he  was  general  counsel  for  the  New  York  State 
Labor  Relations  Board,  and  subsequently  he  became  the 
attorney  for  numerous  employers  who  are  engaged  in  liti¬ 
gation  with  numerous  of  my  clients.  He  is  now,  I  think,  on 
a  special  assignment  without  charge  or  fee  for  the  State 
Department  to  study  labor  conditions  in  Europe.  I  saw 
some  newspaper  item  to  that  effect. 

MR.  RAND:  May  I  have  this  marked  Exhibit  8? 

MR.  SIPES:  What  is  the  purpose  of  this  exhibit? 

AIR.  RAND :  I  haven’t  introduced  it  yet. 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  show  you  what  purports  to  be  a  copy 
of  a  letter  addressed  to  Air.  W.  P.  Bartel,  Secretary,  Inter¬ 
state  Commerce  Commission,  Office  of  the  Secretary,  Wash¬ 
ington  25,  D.  C.,  under  date  of  October  29,  1946,  by  Mr. 
Burton  A.  Zom,  and  ask  you  to  tell  us  what  that  is. 

A.  Yes.  "When  I  applied  for  admission  to  practice  before 
the  Interstate  Commerce  Commission,  one  of  several  agen- 
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cies  that  I  have  been  admitted  before,  I  must  have  given 
Mr.  Zorn’s  name  as  a  member  of  the  bar  who  had  had  deal¬ 
ings  with  me  and  who  could  comment  upon  my  character, 
in  large  part  because  we  were  opposed  in  many  ways  in 
litigation.  This  appears  to  be  a  copy  of  an  answer  which 
he  gave  to  the  Secreary  of  the  Commission  which  he  was 
good  enough  to  send  me. 

MR.  RAND :  May  I  have  this  received  in  evidence? 

THE  CHAIRMAN :  It  will  be  received  in  evidence. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  8.) 

MR.  RAND :  May  I  read  to  the  Board  the  second  para¬ 
graph  which  reads  as  follows : 

“In  compliance  with  your  request  for  information  con¬ 
cerning  Mr.  Boudin,  I  wish  to  advise  that  I  have  known  him 
both  professionally  and  socially  for  a  period  of  many  years. 
I  have  been  associated  with  him  in  a  number  of  professional 
matters  and  my  judgment  is  that  he  is  a  man  of  ability  as 
well  as  a  person  of  real  integrity.” 

QUESTIONS  BY  MR.  RAND : 

Q.  Mr.  Boudin,  I  show  you  what  purports  to  be  a  copy  of 
a  letter  Sent  by  one  Theodore  W.  Kheel  of  the  law  firm  of 
Battle,  Fowler,  Neaman,  Stokes  and  Kheel,  of  New  York, 
addressed  to  Marjorie  Merritt,  Executive  Secretary  of  the 
National  Conference  of  Bar  Examiners,  510  Equitable 
Building,  Denver  2,  Colorado,  under  date  of  June  12,  1950, 
and  ask  you  to  tell  us  what  that  document  is. 

A.  In  1950 1  made  an  application  to  be  admitted  to  mem¬ 
bership  in  the  bar  of  the  Court  of  Appeals  for  the  District 
of  Columbia.  Pursuant  to  the  policy  apparently  followed 
by  that  court,  and  by  other  courts  in  this  district,  my  ap¬ 
plication  was  referred  for  character  investigation  to  the 
National  Conference  of  Bar  Examiners  in  Denver,  Colo¬ 
rado.  That  Conference,*  through  its  Executive  Secretary, 
Miss  or  Mrs.  Marjorie  Merritt,  then  communicated  with  a 
number  of  persons  with  whom  I  had  had  any  association  in 
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the  past,  and  they  responded  to  her  by  indicating  their 
evaluation  of  me. 

One  of  those  persons  whose  name  I  suppose  I  must  have 
given  at  the  time  was  Theodore  W.  Kheel.  Mr.  Kheel  had 
been  Chairman  of  the  National  War  Labor  Board,  Region 
2,  in  New  York,  during  the  war  where  I  had  been  assistant 
to  the  Labor  Board  members,  and  Mr.  Kheel  was  thereafter 
general  counsel,  I  believe,  and  then  public  member  of  the 
National  War  Labor  Board  in  this  city.  This  letter  appears 
to  be  one  of  the  letters  that  was  sent  to  Miss  Merritt,  fol¬ 
lowing  which  in  1951,  to  what  appears  to  be  an  extraordi¬ 
narily  long  investigation  and  intensive  one  as  they  always 
make,  I  was  admitted  to  the  bar  in  the  District  of  Colum¬ 
bia,  Court  of  Appeals. 

MR.  RAND :  May  I  ask  that  the  copy  of  the  letter  be  re¬ 
ceived  in  evidence  as  Exhibit  9,  and  may  I  direct  the  Board’s 
attention  particularly  to  the  second  and  third  paragraphs  of 
the  letter  which  reads  as  follows : 

“As  you  state  in  the  letter,  I  was  one  of  Mr.  Boudin’s 
superiors  during  his  service  with  the  National  War  Labor 
Board ;  more  particularly,  I  was  Chairman  of  the  New  York 
Regional  War  Labor  Board,  while  Mr.  Boudin  was  serving 
as  an  attorney  for  this  agency. 

“Based  on  the  knowledge  and  information  that  I  have  re¬ 
garding  Mr.  Boudin,  I  attest  that  he  is  a  person  of  fine 
moral  character,  excellent  professional  reputation  and  legal 
ability.” 

THE  CHAIRMAN :  That  will  be  received  as  Exhibit  9. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  9.) 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  hand  you  what  purports  to  be  an  origi¬ 
nal  of  a  letter  addressed  to  you  at  76  Beaver  Street,  New 
York  5,  New  York,  by  Herbert  S.  Thatcher,  a  member  of 
the  law  firm  of  Woll,  Glenn  and  Thatcher,  General  Counsel, 
American  Federation  of  Labor,  under  date  of  October  26, 
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1949,  and  a  carbon  copy  of  a  statement  attached  to  that 
letter,  and  ask  you  to  tell  us  what  these  documents  repre¬ 
sent 

A.  In  connection  with  my  application  to  the  Guggenheim 
Foundation  for  a  fellowship  in  1949,  to  which  I  referred 
before,  I  was  asked  to  give  a  list  of  references,  I  think 
both  with  respect  to  character  and  legal  ability  and  scholar¬ 
ship.  One  of  the  references  was  Herbert  S.  Thatcher,  then 
a  member  of  the  firm  of  Woll,  Glenn  and  Thatcher,  General 
Counsel  for  the  American  Federation  of  Labor. 

I  knewr  Mr.  Thatcher  in  large  part  because,  as  he  says  in 
his  letter,  in  most  of  the  cases  that  we  were  involved  to¬ 
gether  wre  were  adversaries  of  each  other,  I  representing  one 
group  of  unions  and  he  representing  another  group  of 
unions.  In  some  cases  we  wrere  in  collaboration.  Therefore, 
I  thought  it  was  appropriate  to  bring  this  letter  here  today 
to  indicate  an  evaluation  of  me  by  an  adversary  and  a  prom¬ 
inent  member  of  the  bar. 

MR.  RAND :  I’d  like  to  offer  this  in  evidence  as  Exhibit 
10  and  direct  the  Board’s  attention  to  the  carbon  copy  of 
the  statement  attached  to  Mr.  Thatcher’s  letter  which  reads 
as  follows :  The  letter  is  dated  October  26,  1949. 

“I  have  known  Mr.  Leonard  B.  Boudin  for  ten  years, 
during  which  time  I  have  been  actively  associated  with  him 
in  the  field  of  labor  law.  During  that  time  Mr.  Boudin  and 
I  have  been  engaged  in  many  cases  together  and,  although 
in  most  of  them  he  has  been  an  adversary  in  the  sense  that 
he  represented  CIO  unions  while  I  represented  AFL  unions, 
I  have  found  him  to  be  eminently  courteous,  fair,  consider¬ 
ate  and  trustworthy,  in  addition  to  being  one  of  the  most 
able  opponents  I  have  ever  encountered.  I  can  wholeheart¬ 
edly  vouch  for  his  legal  ability  and  scholarship.  His  briefs 
are  invariably  of  the  finest  workmanship.  In  addition,  he 
has  contributed  numerous  excellent  articles  to  Law  Reviews 
on  various  subjects  in  the  field  of  labor  law.  His  character 
I  know  to  be  of  the  finest,  and  his  personality  of  the  best;  in 
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this  respect  I  think  the  fact  that  I  regard  him  so  highly,  al¬ 
though  he  has  been  my  opponent  in  most  of  my  encounters 
with  him,  speaks  for  itself.  I  know  him  to  be  especially 
gifted  in  the  field  of  legal  theory,  and  his  briefs  denote  a 
great  capacity  for  independent  research. 

“I  have  closely  studied  the  proposed  project  which  is  at¬ 
tached  hereto  and  feel  very  strongly  that  the  proposed 
study  would  make  a  very  valuable  contribution  to  the  field  of 
labor  law.” 

Then  further  below: 

“I  know  that  labor  lawyers  throughout  the  country  would 
greatly  welcome  the  results  of  proposed  studies  in  both  of 
the  suggested  fields,  and  I  know  of  no  one  better  qualified 
than  Mr.  Boudin,  both  from  a  practical  and  a  theoretical 
point  of  view,  to  conduct  such  studies.” 

I  offer  Exhibit  10  in  evidence. 

THE  CHAIRMAN:  Exhibit  10  will  be  received  in  evi¬ 
dence. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  10.) 

QUESTIONS  BY  MR.  RAND: 

Q.  Mr.  Boudin,  I  refer  you  again  to  the  letter  of  April 
19, 1955,  addressed  to  you  by  Mr.  Sipes,  and  particularly  to 
the  statement  in  that  letter  which  reads  as  follows : 

“The  file  contains  information  indicating  that  on  Decem¬ 
ber  18, 1950,  at  the  Hotel  Cornish  Arms,  New  York  City,  you 
were  one  of  the  principal  speakers  at  a  forum  of  the  Writ¬ 
ing  and  Publishing  Division,  National  Council  of  the  Arts, 
Sciences  and  Professions,  allegedly  Communist  dominated 
and  controlled  and  cited  in  1949  as  a  Communist  front  or¬ 
ganization  by  the  Special  Committee  on  Un-American  Ac¬ 
tivities.” 

Mr.  Boudin,  were  you  on  December  18,  1950,  one  of  the 
principal  speakers  at  the  forum  referred  to? 

A.  Without  recalling  the  precise  date,  I  should  say  that 
I  did  talk  at  a  forum  at  the  Hotel  Cornish  Arms  in  New 
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York  City,  which  was  under  the  auspices,  I  imagine,  of  the 
National  Council  of  the  Arts,  Sciences  and  Professions, 
Writing  and  Publishing  Division. 

The  subject  matter  of  my  discussion  at  the  forum,  as  I 
indicated  with  respect  to  all  of  my  activities,  was  a  legal 
matter,  some  kind  of  legal  problem,  probably  in  the  field  of 
constitutional  law  and  civil  liberties  that  interested  me,  and 
that  I  had  been  asked  to  talk  on.  I  can’t  recall  it  any  more 
specifically  than  that. 

MR.  SIPES:  Do  you  recall  who  asked  you,  who  indi¬ 
vidually  asked  you  to  talk? 

THE  WITNESS:  No,  I  do  not  recall  who  individually 
asked  me.  I  do  not  believe  I  was  even  ever  a  member  of 
the  National  Council  of  the  Arts,  Sciences  and  Professions, 
although  I  had  heard  of  the  organization,  of  course,  and 
that  is  one  of  the  reasons  why  I  have  some  vagueness  as  to 
who  asked  me.  Of  course,  in  1949  I  had  by  that  time  been 
writing  a  great  many  articles  and  had  been  very  active  in 
the  field  of  law  for  13  years. 

QUESTIONS  BY  MR.  RAND: 

Q.  Were  you  in  any  other  way,  so  far  as  you  can  recall, 
affiliated  with  the  National  Council  of  Arts,  Sciences  and 
Professions? 

A.  I  do  not  believe  so. 

Q.  Mr.  Boudin,  I  refer  you  to  the  statement  in  the  letter 
of  April  19,  1955,  addressed  to  you  by  Mr.  Sipes,  which 
reads  as  follows : 

“That  you  have  for  a  number  of  years  been  a  member  of, 
held  office  in  and  participated  actively  in  the  affairs  of  the 
National  Lawyers  Guild,  allegedly  Communist  dominated 
and  controlled  and  cited  as  a  Communist-front  organization 
as  early  as  1944  by  the  Special  Committee  on  Un-American 
Activities.” 

Have  you  for  a  number  of  years  been  a  member  of,  held 
office  in  and  actively  participated  in  the  affairs  of  the  Na- 


123 


tional  Lawyers  Guild  and,  if  so,  can  you  tell  us  a  bit  about 
those  activities. 

A.  Yes,  I  was  connected  with  the  National  Guild  and  I  am 
presently  connected  with  it.  I  have  not  actually  been  very 
active  except  in  one  connection  that  I  will  indicate  in  a  mo¬ 
ment  in  the  Guild  affairs,  and  then  only  in  more  recent 
years. 

I  ultimately  became  Chairman  of  its  National  Committee 
on  Labor  Law.  It  admitted  a  large  number  of  well-known 
labor  lawyers  in  the  AF  of  L  and  CIO  and  otherwise  as  its 
members,  and  I  was  very  proud  to  have  been  chairman,  par¬ 
ticularly  as  my  predecessors  as  chairmen  of  that  committee 
had  been  Mr.  Louis  B.  Boudin,  who  I  mentioned  before  and 
who  is  a  very  great  labor  lawyer  as  well  as  a  very  great  con¬ 
stitutional  lawyer,  and  as  I  recall  a  Judge  Calvert  Magru- 
der.  Judge  Magruder  is  now  Chief  Judge  of  the  United 
States  Court  of  Appeals  for  the  First  Circuit,  situated  in 
Massachusetts,  and  he  was  an  earlier  chairman  of  this  com¬ 
mittee.  The  members  of  the  Guild  have  included  famous 
lawyers  whose  names  I  need  not  even  indicate  to  this  Board. 

I  have  also  been  in  more  recent  years  a  member  of  the  Ex¬ 
ecutive  Board  of  the  Guild,  the  National  Executive  Board, 
and  while  my  other  work  has  prevented  me  from  being  too 
active  in  that  matter  I  am  very  glad  that  I  was  a  member 
of  the  Guild  and  that  I  am  a  member  of  the  Executive 
Board. 

MR.  SIPES:  You  say  you  are  presently  affiliated  with 
the  Guild.  Is  it  a  New  York  chapter? 

THE  WITNESS:  I  am  a  member  of  the  National  Ex¬ 
ecutive  Board  of  the  National  Lawyers  Guild,  which  prob¬ 
ably  has  fifty  lawyers  on  it 

MR.  SIPES :  Are  you  also  a  member  of  a  local  chapter 
of  the  Guild? 

THE  WITNESS :  I  would  be  a  member  of  the  New  York 
City  chapter,  which  is  the  largest  chapter  of  the  Guild,  but 
I  have  never  been  active  in  chapter  activities.  My  two  ac- 
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tivities,  I  should  say,  in  the  Guild  have  principally  been 
chairman  of  its  Labor  Law  Committee,  when  I  was  its 
chairman,  and  membership  on  its  Executive  Board. 

MR.  SIPES :  You  are  presently  a  member  of  the  Execu¬ 
tive  Board? 

THE  WITNESS:  Yes. 

MR.  SIPES:  Do  you  hold  any  office  in  the  New  York 
City  chapter? 

THE  WITNESS:  I  have  never  held  any  office  in  the 
Guild. 

MR.  RAND:  Other  than  a  member  of  the  Executive 
Board. 

THE  WITNESS:  I  had  excluded  Executive  Board  mem¬ 
bership  in  the  term  “officership”  when  I  answered  that  ques¬ 
tion. 

MR.  SIPES :  Who  is  presently  chairman  of  the  Lawyers 
Guild? 

THE  "WITNESS :  The  President  is  Malcolm  Shaw,  for 
many  years  professor  of  law,  as  he  is  today,  at  the  Uni¬ 
versity  of  Chicago  Law  School,  and  the  author  of  one  of  the 
original  articles  on  the  separation  of  powers,  famous  arti¬ 
cles.  I  think  the  Chairman  of  the  Executive  Committee  or  of 
the  Administrative  Committee  is  Professor  Thomas  I. 
Emerson  of  the  Yale  Law  School.  Another  leading  mem¬ 
ber  of  the  Guild  who  may  be  Chairman  of  the  Executive 
Committee — I  don’t  recall — is  Osmond  K.  Fraenkel,  the  at¬ 
torney  connected  with  the  American  Civil  Liberties  Union  in 
New  York,  and  a  very  well-known  civil  liberties  lawyer  and 
constitutional  lawyer. 

MR.  RAND :  Mr.  Chairman,  may  I  ask  that  there  be  in¬ 
troduced  and  received  in  evidence  here  as  Exhibit  11  a  re¬ 
print  from  a  page  of  the  Congressional  Record  which  con¬ 
tains  a  speech  of  the  Honorable  William  Langer  of  North 
Dakota  in  the  Senate  of  the  United  States,  delivered  on 
Wednesday,  September  20,  1950,  and  which  bears  the  title, 
“National  Lawyers  Guild — Legal  Bulwark  of  Democracy.” 
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THE  CHAIRMAN:  It  will  be  received  as  Exhibit  11. 

(The  document  referred  to  above  was  submitted  in  evi¬ 
dence  and  marked  as  Exhibit  11.) 

MR.  RAND:  Mr.  Chairman,  I  believe  the  remaining 
statements  in  the  letter  of  April  19,  1955,  relate  to  Commu¬ 
nist  Party  membership  and  Young  Communist  League 
membership  as  charged  or  claimed  by  persons  or  entities 
unknown  to  us,  and  I  think  Mr.  Boudin  has  already  ex¬ 
pressed  adequately  and  rather  fully  with  respect  to  those 
matters. 

THE  CHAIRMAN:  Yes,  sir. 

MR.  RAND:  We  have  nothing  further  to  offer  at  this 
time,  Mr.  Chairman,  but  if  I  may  and  if  it’s  in  order  I  would 
like  to  make  a  few  remarks  in  the  nature  somewhat  of  a 
closing  argument  on  this  appeal. 

I  don’t  like  to  be  too  repetitive  or  too  lengthy,  although  at 
least  one  member  of  its  Board  and  counsel  know  I  have  been 
accused  of  that  in  other  proceedings  of  the  Board,  but  I 
should  merely  like  to  repeat  that  we  believe  under  compul¬ 
sion — not  physical  compulsion  but  under  the  framework  of 
these  regulations  which  we  take  rather  vigorous  and  strenu¬ 
ous  exception,  we  have  been  compelled  here  to  put  in  eviT 
dence  through  Mr.  Boudin  with  respect  to  matters  which  in 
our  opinion  are  quite  irrelevant  to  the  sole  issue  before  the 
Secretary  of  State  and  the  Board  sitting  as  one  of  its  rep¬ 
resentatives,  that  issue  being  whether  Mr.  Boudin  is  en¬ 
titled  to  a  passport  from  the  Department  of  State. 

It  is  our  contention,  and  a  contention  which  we  shall  urge 
in  the  courts  if  unfortunately  and  unhappily  the  erroneous 
decision  of  the  Passport  Office  is  affirmed  by  this  Board, 
that  a  person  has  a  constitutional  right  to  travel,  and  that  a 
passport  must  be  issued  to  a  person  who  demonstrates  that 
he  is  a  citizen  of  the  United  States.  There  is  no  question 
here  that  Mr.  Boudin  is  a  citizen,  indeed  a  native  bora 
citizen  of  the  United  States. 

It  is  our  further  contention  that  if  the  Passport  Office 


126 


deemed  Mr.  Boudin’s  travel  in  any  way  to  be  inimical  to  the 
interests  of  the  United  States,  the  Passport  Office  had  a 
duty  and  should  have  assumed  the  burden  of  demonstrat¬ 
ing  by  evidence,  as  we  traditionally  in  the  United  States  and 
in  England  have  known  evidence,  why  in  its  opinion  Mr. 
Boudin’s  travel  to  Europe  at  this  time  might  be  inimical 
to  the  interests  of  the  United  States. 

Now,  I  want  to  say  for  myself  here  that  I  considered  it  a 
privilege  and  an  honor  to  have  been  asked  by  Mr.  Boudin 
to  represent  him  before  this  Board  and  to  have  been  given 
the  opportunity  to  do  so  today.  Mr.  Boudin  is  not  only  a 
brilliant  lawyer  but  a  lawyer  who,  throughout  his  career  at 
the  bar,  in  the  City  of  New  York  and  elsewhere  in  the  United 
States,  has  permitted  and  has  received  the  highest  respect 
of  other  members  of  the  bar  and  all  of  the  members  of  the 
various  courts  before  whom  Mr.  Boudin  has  presented  his 
cases. 

In  June  of  1954  when  Mr.  Boudin  first  came  to  the  De¬ 
partment  of  State  as  a  suppliant,  as  it  were,  as  an  appli¬ 
cant  for  a  passport  and  asked  that  a  passport  be  issued  to 
him,  the  very  same  questions  which  were  raised  here  today 
in  the  bill  of  particulars  supplied  by  Mr.  Sipes  to  Mr.  Bou¬ 
din  were  discussed  informally,  not  in  any  formal  hearing 
but  informally  with  Mr.  Boudin  and  Mrs.  Shipley  and  rep¬ 
resentatives  of  her  staff.  The  very  same  allegations,  except 
that  they  were  somewhat  different  in  terms  of  time  or  in 
terms  of  organizational  names,  as  to  Communist  Party 
membership  were  presented  to  him.  At  no  time  was  Mr. 
Boudin  shown  any  files,  any  reports;  at  no  time  was  Mr. 
Boudin  confronted  with  any  person  who  would  take  the 
stand  under  oath,  as  Mr.  Boudin  has,  and  state  when  and 
where,  if  that  was  a  fact,  Mr.  Boudin  had  ever  been  a  mem¬ 
ber  of  the  Communist  Party,  the  Young  Communist  League, 
or  any  other  subordinate  organization  of  the  so-called  Com¬ 
munist  conspiracy. 

Now,  after  a  good  deal  of  discussion  in  June  1954  with 
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Mrs.  Shipley,  Mr.  Boudin  was  granted  a  passport.  When 
Mr.  Boudin  requested  an  extension  or  a  renewal  of  those 
passport  privileges  in  January  of  1955,  Mrs.  Shipley,  know¬ 
ing  all  the  facts  which  have  been  presented  here,  and  know¬ 
ing  all  the  allegations  with  which  we  have  been  confronted 
here,  initially  expressed  it  was  her  opinion  that  Mr.  Boudin 
was  entitled  to  a  renewal  of  the  passport,  and  directed  that 
such  a  passport  be  granted  to  Mr.  Boudin.  Suddenly,  for 
reasons  which  we  do  not  know,  the  Passport  Office,  and  par¬ 
ticularly  Mrs.  Shipley,  changed  their  minds. 

Now,  what  has  happened  since  June  1954  which  may  have 
inspired  the  change  of  position  adopted  by  the  Passport 
Office  from  which  we  take  this  appeal?  We  have  cast  around, 
Mr.  Boudin  and  I,  for  some  understanding  of  what  may 
have  occurred.  We  have  been  told  there  is  some  new  evi¬ 
dence  in  the  file.  We  have  seen  no  evidence,  let  alone  new 
evidence,  in  the  file. 

The  only  explanation  we  have — and  it’s  an  explanation 
based  solely  on  inference  but  it’s  an  inference  which  I  think 
must  be  a  strong  inference — the  only  explanation  we  have 
for  the  change  of  the  position  on  the  part  of  the  Passport 
Office  is  that  since  June  1954  Mr.  Boudin  has  become  in¬ 
creasingly  active  in  the  representation  of  clients  suing,  ac¬ 
cording  to  the  lawful  processes  afforded  by  the  Government 
of  the  United  States,  for  their  rights  as  against  the  State 
Department. 

Now,  at  the  time  Mr.  Boudin  made  his  application  in 
June  1954,  I  believe  there  was  only  one  suit  filed  in  the 
District  Court  of  the  United  States  in  which  Mr.  Boudin 
appeared  as  counsel,  and  that  suit  was  filed  by  Mr.  Weis- 
man.  Thereafter,  Mr.  Boudin  has  filed,  together  with  co¬ 
counsel,  three  additional  suits :  One  on  behalf  of  Professor 
Otto  Nathan,  who  by  the  way  has  been  denied  a  passport  de¬ 
spite  the  fact,  as  I  note  in  the  press  recently,  that  Mr.  Otto 
Nathan  is  the  executive  designated  by  Professor  Albert 
Einstein  to  act  as  executor  of  his  estate.  Mr.  Boudin,  as  I 
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say,  has  filed  a  suit  on  behalf  of  Mr.  Clark  Foreman  who 
has  been  denied  passport  privileges  despite  the  fact,  as  I 
recall,  that  Mr.  Clark  Foreman  has  held  high  position  in 
the  Government  of  the  United  States,  and  despite  the  fact 
Mr.  Foreman  has  filed  all  the  necessary  affidavits.  Mr. 
Boudin  has  filed,  or  his  co-counsel,  a  third  suit  on  behalf  of 
Mr.  Paul  Robeson.  These  three  additional  suits  have  been 
filed  since  J une  1954  in  the  District  Court  of  the  District  of 
Columbia. 

In  addition,  Mr.  Boudin  has  appeared  before  the  Pass¬ 
port  Office  and/or  this  Board  on  behalf  of  other  passport 
applicants  who  have  been  denied  their  passports. 

Now,  the  onlv  inference  I  can  draw  from  this  is  that  the 
Passport  Office,  since  June  of  1954,  has  changed  its  position 
and  decided  to  deny  Mr.  Boudin  passport  privileges  to  en¬ 
able  him  to  go  to  Europe  to  consult  with  his  clients  in  an 
effort  to  deprive  those  clients  of  the  services  of  Mr.  Boudin, 
because  probably  by  depriving  those  clients  of  his  services 
the  Secretary  of  State  will  be  spared  the  attacks  against  the 
validity  of  these  regulations  and  the  attacks  against  the 
validity  of  his  action  in  these  passport  matters,  which  at¬ 
tacks  I  say  are  a  system  of  law  entitled  these  persons  to 
make  against  the  Secretary  of  State  or  against  any  other 
officer  or  office  of  the  United  States  Government. 

I  say  that  it  is  a  deprivation  of  not  only  Mr.  Boudin’s 
constitutional  right  to  travel  not  to  accord  him  a  passport 
here,  but  beyond  that  he  is  being  deprived  of  the  right  ac¬ 
corded  him,  and  accorded  not  only  citizens  but  accorded  any 
persons  in  the  United  States  under  the  Fifth  Amendment 
of  the  Constitution,  to  earn  a  living,  the  right  to  carry  on 
one’s  chosen  profession,  the  right  to  carry  on  one’s  chosen 
business. 

Now,  we  say  further  that  the  deprivation  of  a  passport  of 
Mr.  Boudin  here  deprives  citizens  of  the  United  States,  sit¬ 
uated  now  in  foreign  countries,  to  the  right  to  effect  of 
counsel,  particularly  a  citizen  of  the  United  States,  one  Mr. 
Leff,  who  under  the  Sixth  Amendment  is  clearly  entitled  to 
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the  right  to  choose  his  counsel  and  to  have  the  advice  and 
aid  of  counsel  in  his  proceedings  involving  the  Department 
of  Justice. 

I  need  not  dwell  at  any  great  length  on  the  question — 

ME.  SIPES:  Just  for  the  sake  of  clarity,  Mr.  Band, 
could  I  inquire  in  connection  with  your  legal  argument  here, 
is  it  your  position  that  the  Sixth  Amendment  guarantees 
right  of  particular  counsel? 

MR.  RAND:  It  is  our  position  that  the  Sixth  Amend¬ 
ment  guarantees  the  right  to  effect  of  counsel;  and  particu¬ 
larly  in  the  case  of  Mr.  Leff,  where  Mr.  Boudin  has  already 
served  as  counsel  in  prior  stages  of  the  proceeding,  Mr. 
Leff  is  entitled,  I  believe,  under  the  Constitution  to  have 
the  counsel  of  his  own  choosing  in  this  matter,  and  the 
counsel  who  has  represented  him  before.  Mr.  Leff,  I  think, 
constitutionally  cannot  be  deprived  of  selecting  his  own 
counsel  to  represent  him  in  any  defense  against  any  indict¬ 
ment  which  may  be  handed  down  against  Mr.  Leff. 

Moreover,  let  may  say  in  response  to  your  question,  Mr. 
Sipes,  that  I  think  when  a  particular  attorney  is  deprived 
of  an  opportunity  to  carry  on  his  profession  he  is  being  de¬ 
prived  of  rights  clearly  guaranteed  to  him  under  the  Fifth 
Amendment  of  the  Constitution. 

Now,  as  I  say,  I  need  not  dwell  at  any  great  length  on  the 
question  of  past  Communist  membership  qua  non  of  Mr. 
Boudin.  We  have  seen  no  evidence  of  past  Communist  mem¬ 
bership.  As  Mr.  Boudin  has  said  again  and  again,  if  some¬ 
one  will  under  oath  state  where  and  when  Mr.  Boudin  did 
certain  things  which  constituted  membership  in  the  Com¬ 
munist  Party  we  are  prepared  to  meet  that  statement  by 
cross  examination  and  by  the  introduction  of  rebuttal  evi¬ 
dence  to  demonstrate  that  that  statement  is  entitled  to  no 
credibility  whatever. 

Now,  I  don’t  have  to  remind  you  gentlemen  that  over  the 
last  year  or  year-and-a-half  we  have  been  plagued  here  in 
the  United  States  with  perjury  prosecutions  or  adminis- 
terial  proceedings  which  might  well  lead  to  perjury  prosecu- 
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tions  on  the  basis  of  the  testimony  under  oath  of  such  peo¬ 
ple  as  one  Paul  Crouch,  Marie  Natvig,  Mr.  Matusow,  and  a 
recent  gentleman  by  the  name  of  Mr.  Brown  who  suddenly 
crops  up  in  New  York  in  tears  and  states  under  oath  that 
he  was  falsifying  for  years  when  he  gave  information  to 
the  FBI.  We  have  been  plagued  by  such  people.  Such 
people  apparently  are  plentiful.  They  engage  in  the  busi¬ 
ness  and  the  occupation  of  giving  false  testimony  for  their 
own  aggrandizement. 

Mr.  Boudin  is  not  an  ordinary  layman,  nor  is  he  indeed 
a  person  in  my  position.  I  have  not  been  an  active  partici¬ 
pant  in  civil  liberties  cases.  I  have  not  written  widely  in  the 
field  of  civil  liberties  and  labor  law.  I  have  not  spoken  in 
forums.  Mr.  Boudin  has.  Mr.  Boudin  has  been  interested 
for  many  years,  perhaps  as  a  heritage  from  his  uncle  who 
was  interested  all  the  way  back,  I  think,  to  the  early  1900’s 
in  this  field  of  civil  liberties.  Mr.  Boudin  has  been  interested 
particularly  in  the  civil  liberties,  an  interest,  by  the  way, 
which  to  my  mind  should  be  encouraged,  because  I  think 
it’s  for  the  benefit  of  the  United  States  that  lawyers  take  a 
more  active  interest  in  the  field  of  civil  liberties  and  civil 
rights.  'Mr.  Boudin  has  been  interested  to  such  an  extent 
that  he  has  made  speeches,  that  he  has  written  articles,  al¬ 
ways  in  the  field  of  law  as  it  affects  civil  liberties  and  rights 
of  labor,  that  he  has  attended  meetings  such  as  the  meet¬ 
ing  of  the  National  Council  of  Arts,  Sciences  and  Profes¬ 
sions,  which  makes  him  pretty  much  a  sitting  duck  for  the 
proclivity,  which  I  have  occasion  to  term  before,  the  procliv¬ 
ity  for  creative  recollection  in  which  persons  like  Mr. 
Crouch,  Mr.  Matusow  and  Miss  Natvig  engage  in.  Mr.  Bou¬ 
din,  I  think,  is  well  within  his  rights  in  acceding  to  the  ad¬ 
vice  of  counsel  not  to  put  himself  in  a  position  where  he 
risks  possible  perjury  prosecution,  at  the  tremendous  ex¬ 
pense  that  is  involved  in  defending  one’s  self  in  perjury 
prosecution,  and  the  ultimate,  perhaps,  bankruptcy  of  his 
entire  law  practice  as  a  result  of  such  subjection. 
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The  Internal  Security  Act  of  1950,  as  I  read  it,  assuming 
even  the  constitutionality  of  that  act,  proscribes  the  grant¬ 
ing  of  passports  only  to  persons  who  are  members  of  an 
organization  registered  under  the  act  as  a  Communist  or 
subversive  organization.  Now,  to  date  no  organization  has 
been  registered  under  the  act  as  a  subversive  or  Commu¬ 
nist  organization.  It  might  be  said  the  reason  for  that  is 
because  the  Communist  Party,  whose  registration  has  been 
directed,  is  now  proceeding  in  the  courts  to  test  the  order 
that  they  register  as  a  subversive  organization,  but  that 
test  in  the  courts  is  a  test  which  has  been  accorded  the  or¬ 
ganization  known  as  the  Communist  Party  under  this  very 
Internal  Security  Act.  So  I  say  under  the  Internal  Security 
Act  not  even  a  member  of  the  Communist  Party  may  be  de¬ 
nied  a  passport. 

Thus,  the  regulations  of  the  Secretary  of  State  in  this 
field,  as  we  read  them,  are  without  authority,  have  no  au¬ 
thority  even  in  the  statute,  assuming  that  the  statute  is  a 
constitutional  one. 

As  Mr.  Boudin  has  stated  he  has  assumed  the  risk  here 
under  oath  of  stating  in  written  affidavit  form,  and  of  stat¬ 
ing  again  in  oral  testimony,  that  he  is  not  a  person  within 
that  category,  whatever  that  category  may  be. 

With  such  statement,  in  view  of  the  jeopardy  to  which 
any  broader  statement  may  subject  Mr.  Boudin,  in  view  of 
Mr.  Boudin’s  splendid  record  as  a  member  of  the  bar  and  as 
a  citizen  of  the  community,  in  view  of  the  fact  that  at  no 
time  has  anybody  other  than  this  Passport  Office  questioned 
Mr.  Boudin’s  integrity  and  loyalty  and  trustworthiness  as 
a  person  and  a  citizen  of  the  United  States,  we  strongly 
urge  that  a  passport  be  granted  to  Mr.  Boudin,  and  be 
granted  to  him  promptly. 

Let  me  say,  Mr.  Chairman,  that  we  urge  the  Board  as 
vigorously  as  I  can  put  it,  that  the  Board  reach  some  de¬ 
termination  in  this  matter — we  trust  favorable,  but  whether 
favorable  or  not — not  later  than  June  1.  Mr.  Boudin  has 
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already  been  prejudiced,  and  the  rights  of  his  clients  in 
Europe  have  been  prejudiced,  by  the  denial  of  passport 
privileges-  We  should  like,  if  possible,  to  have  some  word 
from  this  Board,  or  the  Secretary  of  State  after  recommen¬ 
dation  from  the  Board,  not  later  than  June  1st,  because  if 
a  passport  is  denied  to  Mr.  Boudin  we  do  intend  immedi¬ 
ately  to  go  into  the  courts,  to  urge  opposition  in  the  courts, 
and  to  attempt  to  obtain  passport  privileges  for  Mr.  Bou¬ 
din  before  the  summer  months  so  he  can  go  on  over  there 
and  do  his  job  for  his  clients. 

That  is  about  all  I  have  to  say. 

THE  CHAIRMAN :  Thank  you  very  much,  sir.  I  feel 
sure  that  we  can  comply  with  your  June  1  request.  The  Sec¬ 
retary  leaves  the  country  today.  We  don’t  know  how  long 
he  will  be  gone  because  of  the  pending  business  in  Austria, 
but  if  we  complete  our  work  and  he  is  not  back  the  Acting 
Secretary,  of  course,  is  empowered  to  go  ahead  with  this 
matter,  and  I  feel  sure  we  can  meet  your  request  of  June  1st. 

MR.  RAND :  Thank  you,  Mr.  Chairman,  and  thank  you 
for  the  courtesy  extended  to  us,  and  despite  the  fact  that  at 
times  I  may  have  appeared  pugnacious — Mr.  Sipes  knows 
that — it’s  part  of  the  game.  I  do  appreciate  the  courtesy  ex¬ 
tended  to  us  and  the  opportunity  to  present  our  case  here. 

THE  CHAIRMAN :  Thank  you,  sir,  and  the  hearing 
stands  adjourned. 

(Whereupon,  at  1:25  o’clock  p.m.,  the  hearing  was  ad¬ 
journed.) 

[Note:  The  Exhibits  listed  supra,  pp.  57-58,  many  of 
which  have  been  withdrawn  from  the  Record,  are  not  re¬ 
produced  in  this  Joint  Appendix.] 

Filed  November  22,  1955 

MEMORANDUM  OF  OPINION 

This  cause  came  on  to  be  heard  on  plaintiff’s  motion  for 
summary  judgment  and  preliminary  injunction,  and  defend¬ 
ant’s  motion  for  summary  judgment  and  opposition  to  the 
motions  of  plaintiff. 
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Plaintiff  is  a  native-born  citizen  of  the  United  States  and 
a  practicing  attorney.  He  filed  an  application  for  a  passport 
on  April  28, 1954,  to  go  to  Europe,  primarily  to  consult  with 
and  advise  certain  of  his  clients  resident  there.  His  pass¬ 
port  application  was  disapproved,  tentatively,  by  Mrs.  Ruth 
B.  Shipley,  then  Director  of  the  Passport  Office.  Subse¬ 
quently  plaintiff  was  issued  a  limited  passport  for  travel  in 
specified  countries  in  Europe  for  a  period  limited  to  four 
months  after  he  executed  an  affidavit  in  which  he  stated, 
among  other  tilings,  that  he  was  not  then  a  member  of  the 
Communist  Party.  On  October  20,  1954,  after  his  trip, 
plaintiff  requested  that  the  restrictions  imposed  be  removed 
from  his  passport.  He  was  asked  to  execute  an  affidavit  re¬ 
lating  to  his  past  membership  in  the  Communist  Party. 
This  he  declined  to  do  but  was  informed  that  he  would  be 
issued  a  standard  passport,  nevertheless.  Upon  reconsid¬ 
eration,  the  Department  of  State,  on  February  24,  1955,  in¬ 
formed  plaintiff  that  he  was  not  eligible  for  further  pass¬ 
port  facilities  under  Section  51.135  of  the  Passport  Regula¬ 
tions.1  On  March  24,  1955,  plaintiff  appealed  to  the  Board 

1  §51.135  Limitation  on  Issuance  of  Passports  to  Persons  Supporting 
Communist  Movement.  In  order  to  promote  the  national  interest  by  as¬ 
suring  that  persons  who  support  the  world  Communist  movement  of 
which  the  Communist  Party  is  an  integral  unit  may  not,  through  use  of 
United  States  passports,  further  the  purposes  of  that  movement,  no  pass¬ 
port,  except  one  limited  for  direct  and  immediate  return  to  the  United 
States,  shall  be  issued  to: 

(a)  Persons  who  are  members  of  the  Communist  Party  or  who  have 
recently  terminated  such  membership  under  such  circumstances  as  to 
warrant  the  conclusion — not  otherwise  rebutted  by  the  evidence — that 
they  continue  to  act  in  furtherance  of  the  interests  and  under  the  disci¬ 
pline  of  the  Communist  Party. 

(b)  Persons,  regardless  of  the  formal  state  of  their  affiliation  with 
the  Communist  Party,  who  engage  in  activities  which  support  the  Com¬ 
munist  movement  under  such  circumstances  as  to  warrant  the  conclusion 
— not  otherwise  rebutted  by  the  evidence — that  they  have  engaged  in 
such  activities  as  a  result  of  direction,  domination,  or  control  exercised 
over  them  by  the  Communist  movement. 

(c)  Persons,  regardless  of  the  formal  state  of  their  affiliation  with 
the  Communist  Party,  as  to  whom  there  is  reason  to  believe,  on  the  bal¬ 
ance  of  all  the  evidence,  that  they  are  going  abroad  to  engage  in  activi¬ 
ties  which  will  advance  the  Communist  movement  for  the  purpose,  know¬ 
ingly  and  willfully  of  advancing  that  movement. 


134 


of  Passport  Appeals  of  the  Department  of  State.  A  hearing 
was  held  on  May  6,  1955,  after  which  the  Board  recom¬ 
mended  to  the  Secretary  of  State  that  the  decision  of  the 
Passport  Office  be  affirmed.  This  the  Secretary  did  and  on 
May  27,  1955,  plaintiff  was  so  informed. 

On  August  30, 1955,  plaintiff  instituted  the  present  action 
seeking  a  declaratory  judgment  that  he  is  entitled  to  a 
passport;  that  the  passport  regulations  and  rules  of  the 
Board  of  Passport  Appeals,  under  which  he  was  denied  a 
passport,  are  invalid  and  unconstitutional ;  and  that  injunc¬ 
tive  relief  be  granted  requiring  the  Secretary  to  issue  him 
a  passport. 

On  October  17, 1955,  an  affidavit  of  the  Secretary  of  State 
was  filed  in  this  court  setting  forth  the  reasons  for  his  denial 
of  passport  facilities.  These  reasons  were  based  on  a  re¬ 
view  of  the  Sate  Department’s  files  on  the  plaintiff,  con¬ 
fidential  security  information,  and  testimony  of  the  plaintiff 
before  the  Board  of  Passport  Appeals. 

It  must  now  be  accepted  that  travel  abroad  is  more  than 
a  mere  privilege  accorded  American  citizens.  It  is  a  right, 
an  attribute  of  personal  liberty,  which  may  not  be  infringed 
upon  or  limited  in  any  way  unless  there  be  full  compliance 
with  the  requirements  of  due  process.  Shachtman  v.  Dulles 
No.  12406  (D.C.  Cir.  June  23, 1955),  Barter  v.  Acheson  106 
F.  Supp.  445  (D.C.  1952),  Williams  v.  Fears  179  U.S.  270, 
274  (1900).  Travel  beyond  the  confines  of  our  sovereign 
borders  requires  the  possession  of  a  passport.  It  is  not  only 
unlawful  for  a  citizen  to  travel  to  Europe  without  a  passport 
but  it  is  virtually  impossible  to  enter  a  European  country 
without  one.  See  8  U.S.C.  1185,  and  Shachtman  v.  Dulles, 
supra.  The  denial  of  a  passport  must  therefore  comply 
with  due  process  requirements.  This  is  especially  true 
where,  as  here,  an  unwarranted  denial  may  constitute  both 
a  deprivation  of  personal  liberty  and  of  property,  for  plain¬ 
tiff  does  receive  legal  fees  from  his  European  clients. 

The  rather  contradictory  shifts  in  position  by  the  Govern- 
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ment  regarding  this  plaintiff  renders  suspect  the  standard 
for  determining  the  right  to  a  passport  under  Section  51.135 
of  the  Passport  Regulations.  Nevertheless,  the  Court  is 
satisfied  that  the  Secretary  of  State  is  necessarily  empow¬ 
ered  to  make  reasonable  classifications  of  persons  who  are 
to  be  granted  or  denied  passports.  While  Section  51.135 
does  not  appear  to  set  forth  an  unreasonable  classification, 
it  must  be  conceded  that  it  is  sweeping  in  nature  and  does 
permit  exceedingly  wide  discretion  to  the  Department  of 
State  to  deny  passports.  This  being  so,  fair  play  requires 
that  one  have  the  opportunity  to  challenge  the  basis  of,  and 
reasons  for,  a  denial  under  this  Section  directly  and  spe-  | " 
^finally — Yet  Section  51.170,  adopted  by  the  Board  of  Pass¬ 
port  Appeals  on  December  30,  1953,  reads : 

“In  determining  whether  there  is  a  preponderance  of 
evidence  supporting  the  denial  of  a  passport  the  Board 
shall  consider  the  entire  record,  including  the  transcript 
of  the  hearing  and  such  confidential  information  as  it 
may  have  in  its  possession.  The  Board  shall  take  into 
consideration  the  inability  of  the  applicant  to  meet  the 
information  of  which  he  has  not  been  advised,  spe¬ 
cifically  or  in  detail,  or  to  attack  the  credibility  of  con¬ 
fidential  informants.” 

The  Court  must  consider  Sections  -5U35  and  51  170-  to¬ 
gether.  In  so  doing,  it  becomes  evident  that  the  Passport 
Office  retains  substantially  unrestricted  discretion 
passports  under  substantive  classification  51.135.  Facts 
which  they  consider  warrant  a  denial  need  never  appear 
on*  record  Whether,  in  fact,  evidence  exists  to  warrant 
a  denial,  neither  an  applicant  nor  the  courts  can  ever  know. 

The  source,  quality,  or  quantity  of  evidence  which  has 
guided  the  Board  and  been  instrumental  in  its  decision  can 
be  reviewed  by  no  one.  This  cannot  fairly  be  held  to  con¬ 
stitute  reasonable  regulation.  It  must  be  viewed  as  con¬ 
ferring  upon  the  BG&rd  ITiihitless  authority.  Any  hearing 
provided  an  applicant  becomes  an  empty  gesture.  Consider 
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this  case.  In  explaining  to  plaintiff  why  his  application  had 
been  denied,  the  Director  of  the  Passport  Office,  on  Febru¬ 
ary  24,  1955,  wrote : 

“Evidence  has  been  obtained  that  you  are  a  member 
of  the  Communist  Party,  and  reports  of  your  activities 
in  recent  years  indicate  that  if  your  membership  was 
terminated  it  was  under  such  circumstances  as  warrant 
the  conclusion,  not  otherwise  rebutted  by  the  evidence, 
that  you  continue  to  act  in  the  furtherance  and  under 
the  discipline  of  the  Communist  Party.” 

Does  this  mean  that  all  the  Passport  Office  need  do  is 
restate  the  wording  §51.135 (a)  to  deny  a^-passport?  Such 
conclusion  is  suggesed,  as  evidence  supporting  the  above 
statement  scarcely  appears  in  the  record,  although  it  may 
well  be  found  in  some  secret  file.  Consider  also  the  letter 
to  plaintiff  from  Mr.  John  W.  Sipes,  Counsel  of  the  Board 
of  Passport  Appeals,  dated  April  19,  1955.  It  informed 
plaintiff  what  was  indicated  in  the  confidential  files,  but  not 
what  evidence  was  actually  contained  in  the  files  or  the 
source  of  such  evidence.  To  the  same  effect  is  the  affidavit 
of  John  Foster  Dulles,  the  Secretary  of  State.  His  decision 
to  deny  plaintiff  a  passport  rested,  so  he  stated,  “  *  *  *  on 
«  pattArr)  associations  and  activities  on  the  part  of 
plaintiff  over  an  extended  period  of  time~!eading  to~the 
conclusion  that  piamtiit  has  been  and  continues  tojae  a 
supporter  of  jhe  Communist  movement.  Includecfare  as¬ 
sociations  and  activities  disclosed  by  or  inferred  from  the 
Department  of  State  files  concerning  the  plaintiff  as  fol¬ 
lows  *  * 

In  short,  there  can  be  no  dispute  that  confidential  in¬ 
formation  was  employed ;  that  files  were  not  revealed ;  and 
that  evidence  contained  therein  could  not  be,  and  was  not, 
subjected  to  cross-examination.  See  Transcript  of  Pro¬ 
ceedings,  May  6,  1955  of  Hearing  Panel  of  the  Board  of 
Passport  Appeals,  pages  62-67. 

How  can  an  applicant  refute  charges  which  arise  from 
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sources,  or  are  based  upon  evidence,  which  is  closed  to  him* 
What  good  does  it  do  him  to  be  appraised  that  a  passport 
is  denied  him  due  to  associations  or  activities  disclosed  or 
inferred  from  State  Department  files  even  if  he  is  told  of 
the  associations  and  activities  in  a  general  way?  What  files? 
What  evidence  ?  Who  made  the  inferences  ?  From  what  ma¬ 
terials  were  those  inferences  made? 

To  uphold  §51.170  would  grant  to  the  Government  the 
right  to  deny  passports  in  an  uncontrolled  manner,  with 
virtually  absolute  authority,  at  any  time  and  in  any  way 
it  sees  fit.  The  right  to  a  quasi- judicial  hearing  must  mean 
more  than  the  right  to  permit  an  applicant  to  testify  and 
present  evidence.  It  must  include  the  right  to  know  that 
the  decision  will  be  reached-unon  evidence  of  which  he  is 
aware  amLcan  refute  directly.  See  Dulles  v.  Nathan  225 
F.  2d  29,  30-31  (D.C.  Cir.  1955).  It  is  not  enough  that  Sec¬ 
tion  51.170  requires  the  Board  to  take  into  consideration  the 
inability  of  the  applicant  to  meet  the  information  of  which 
he  has  not  been  advised,  or  to  attack  the  credibiliv  of  con¬ 
fidential  informants,  for  whether  the  Board  does  or  does 
not  do  this  no  one  can  ever  know. 

Confidential  information  is  of  unquestionable  importance 
to  executive  officers  in  performing  their  duty,  but  it  should 
be  confined  for  use  in  obtaining  factual  data  which  may 
itself  be  used  of  record.  When  the  basis  of  action  by  any 
branch  of  the  government  remains  hidden  from  scrutiny 
and  beyond  practical  review,  the  seeds  of  arbitrary  and 
irresponsible  government  are  sown.  More  and  more  the 
courts  have  become  aware  of  the  irreparable  damage  which 
may  be,  has  been,  and  is,  wrought  by  the  secret  informer 
and  faceless  talebearer  whose  identity  and  testimony  re¬ 
mains  locked  in  confidential  files.  See  Burrell  v.  Martin, 
No.  12376  (D.C.  Cir.  November  10,  1955),  and  Parker  v. 
Lester,  No.  14081  (9th  Cir.  October  26, 1955). 

Section  51.170,  when  used  in  conjunction  with  51.135,  does 
not  comport  with  due  process.  The  case  will  be  sent  back 
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this  case.  In  explaining  to  plaintiff  why  his  application  had 
been  denied,  the  Director  of  the  Passport  Office,  on  Febru¬ 
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the  conclusion,  not  otherwise  rebutted  by  the  evidence, 
that  you  continue  to  act  in  the  furtherance  and  under 
the  discipline  of  the  Communist  Party.” 

Does  this  mean  that  all  the  Passport  Office  need  do  is 
restate  the  wording  §51.135 (a)  to  deny  a-passport?  Such 
conclusion  is  suggesed,  as  evidence  supporting  the  above 
statement  scarcely  appears  in  the  record,  although  it  may 
well  be  found  in  some  secret  file.  Consider  also  the  letter 
to  plaintiff  from  Mr.  John  W.  Sipes,  Counsel  of  the  Board 
of  Passport  Appeals,  dated  April  19,  1955.  It  informed 
plaintiff  what  was  indicated  in  the  confidential  files,  but  not 
what  evidence  was  actually  contained  in  the  files  or  the 
source  of  such  evidence.  To  the  same  effect  is  the  affidavit 
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Department  of  State  files  concerning  the  plaintiff  as  fol¬ 
lows  *  * 

In  short,  there  can  be  no  dispute  that  confidential  in¬ 
formation  was  employed;  that  files  were  not  revealed;  and 
that  evidence  contained  therein  could  not  be,  and  was  not, 
subjected  to  cross-examination.  See  Transcript  of  Pro¬ 
ceedings,  May  6,  1955  of  Hearing  Panel  of  the  Board  of 
Passport  Appeals,  pages  62-67. 

How  can  an  applicant  refute  charges  which  arise  from 
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sources,  or  are  based  upon  evidence,  which  is  closed  to  him? 
What  good  does  it  do  him  to  be  appraised  that  a  passport 
is  denied  him  due  to  associations  or  activities  disclosed  or 
inferred  from  State  Department  files  even  if  he  is  told  of 
the  associations  and  activities  in  a  general  way?  What  files? 
What  evidence?  Who  made  the  inferences?  From  what  ma¬ 
terials  were  those  inferences  made? 

To  uphold  §51.170  would  grant  to  the  Government  the 
right  to  deny  passports  in  an  uncontrolled  manner,  with 
virtually  absolute  authority,  at  any  time  and  in  any  way 
it  sees  fit.  The  right  to  a  quasi-judicial  hearing  must  mean 
more  than  the  right  to  permit  an  applicant  to  testify  and 
present  evidence.  It  must  include  the  right  to  know  that 
the  decision  will  be  reached-iinon  evidence  of  which  he  is 
aware  and  can  refute  directly.  See  Dulles  v.  Nathan  225 
F.  2d  29,  3Ck31  (D.C.  Cir.  1955).  It  is  not  enough  that  Sec¬ 
tion  51.170  requires  the  Board  to  take  into  consideration  the 
inability  of  the  applicant  to  meet  the  information  of  which 
he  has  not  been  advised,  or  to  attack  the  credibiliy  of  con¬ 
fidential  informants,  for  whether  the  Board  does  or  does 
not  do  this  no  one  can  ever  know. 

Confidential  information  is  of  unquestionable  importance 
to  executive  officers  in  performing  their  duty,  but  it  should 
be  confined  for  use  in  obtaining  factual  data  which  may 
itself  be  used  of  record.  When  the  basis  of  action  by  any 
branch  of  the  government  remains  hidden  from  scrutiny 
and  beyond  practical  review,  the  seeds  of  arbitrary  and 
irresponsible  government  are  sown.  More  and  more  the 
courts  have  become  aware  of  the  irreparable  damage  which 
may  be,  has  been,  and  is,  wrought  by  the  secret  informer 
and  faceless  talebearer  whose  identity  and  testimony  re¬ 
mains  locked  in  confidential  files.  See  Burrell  v.  Martin, 
No.  12376  (D.C.  Cir.  November  10,  1955),  and  Parker  v. 
Lester,  No.  14081  (9th  Cir.  October  26, 1955). 

Section  51.170,  when  used  in  conjunction  with  51.135,  does 
not  comport  with  due  process.  The  case  will  be  sent  back 
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to  the  Passport  Office  for  a  hearing  within  twenty  days.  All 
evidence  npon  which  the  Office  may  rely  for  its  decision 
under  Section  51.135  must  appear  on  record  so  that  the 
applicant  may  have  the  opportunity  to  meet  it  and  the  court 
to  review  it. 

/s/  LUTHER  W.  YOUNGDAHL 

Judge 

November  22,  1955 

Filed  November  22,  1955 

ORDER 

This  cause  came  on  to  be  heard  on  plaintiffs  motion  for 
summary  judgment  and  preliminary  injunction,  and  de¬ 
fendant’s  motion  for  summary  judgment  and  opposition  to 
the  motions  of  plaintiff.  Upon  the  oral  arguments  and 
written  briefs,  and  for  reasons  contained  in  the  Memoran¬ 
dum  Opinion,  it  is  by  the  Court  this  22  day  of  November, 
1955. 

ORDERED  that  plaintiff’s  motion  for  preliminary  in¬ 
junction  to  and  the  same  is  hereby  denied. 

IT  IS  FURTHER  ORDERED  that  plaintiff’s  motion 
for  summary  judgment  be  and  the  same  is  hereby  denied. 

AND  IT  IS  FURTHER  ORDERED  *that  the  case  be 
sent  back  to  the  Passport  Office  for  a  hearing  under  Section 
51.135,  said  hearing  to  be  held  within  twenty  days  from 
the  date  of  this  order.  The  decision  of  the  Passport  Office 
must  be  substantiated  by  evidence  contained  in  the  record.* 

/s/  Luther  W.  Youngdahl 
Judge 


Filed  December  5, 1955 

ORDER 

Upon  consideration  of  defendant’s  oral  motion  and  plain¬ 
tiff’s  oral  objection  thereto  for  a  stay  of  thirty  days  addi- 
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tional  time  for  the  purpose  of  making  further  study  of 
whether  an  appeal  will  be  taken,  it  is  by  the  court  this  5 
day  of  December,  1955 

ORDERED:  that  defendant  be  and  he  hereby  is  given 
a  stay  of  fifteen  additional  days  of  the  order  of  November 
22, 1955,  within  which  to  make  the  determination  of  whether 
an  appeal  will  be  taken  from  the  order  aforesaid. 

/s/  Luther  W.  Youngdahl 
U.  S.  District  Judge 

Filed  December  19, 1955 

ORDER 

This  cause  came  on  to  be  heard  on  defendant’s  motion 
for  a  stay  pending  appeal  of  the  order  entered  in  this 
action  on  November  22,  1955.  Upon  the  oral  arguments, 
it  is  by  the  Court  this  19th  day  of  December,  1955, 

ORDERED  that  defendant’s  motion  be  and  the  same  is 
hereby  granted,  and  it  is 

FURTHER  ORDERED  that  this  Court’s  order  of 
November  22, 1955  be  and  the  same  hereby  is  stayed  pend¬ 
ing  disposition  of  the  appeal  in  this  case. 

/s/  Luther  W.  Youngdahl 

Judge 

Filed  December  19, 1955 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  John  Foster  Dulles,  defendant 
herein,  hereby  appeals  to  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  Circuit  from  the  order 
entered  in  this  action  on  November  22,  1955,  ordering 
"that  the  case  be  sent  back  to  the  Passport  Office  for  a  hear- 
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ing,  said  hearing  to  be  held  within  twenty  days  from  the 
date  of  this  order.  The  decision  of  the  Passport  Office 
must  be  substantiated  by  evidence  contained  in  the  record.” 

Filed  December  21,  1955 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Leonard  B.  Boudin,  plaintiff 
herein,  hereby  appeals  to  the  United  States  Court  of  Ap¬ 
peals  for  the  District  of  Columbia  circuit  from  the  Order 
entered  in  this  action  on  November  22, 1955,  denying  plain- 
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Date 

1955 
Aug.  30 
Aug.  30 

Sept.  22 

Oct.  17 

Oct.  24 
Oct.  24 
Oct.  25 

Oct.  25 

Nov.  22 

Nov.  22 

Nov.  22 

Dec.  5 
Dec.  13 
Dec.  19 
Dec.  19 
Dec.  19 

Dec.  21 
Dec.  21 

1956 
Jan.  4 
Jan.  5 

Jan.  6 

Jan.  6 

Jan.  20 


CIVIL  DOCKET 

United  States  Distbict  Cotjet  for  the 
District  of  Columbia 

Leonard  B.  Boudin  vs.  John  Foster  Dulles 
C.  A.  No.  3850-55 

Proceedings 
Deposit  for  cost  by 

Complaint,  appearance.  Exhibits  (“A”  through  “D”  filed 
Summons,  copies  (1)  and  copies  (1)  of  Complaint  issued  U.  S. 
Atty.  ser.  8-31-55 

Atty.  Gen.  ser.  8-31-55. 
Motion  of  Pltf.  for  Preliminary  Injunction;  Motion  of  Pltf. 
for  summary  judgment;  Affi.  and  Exhibits  1  thru  8;  Affi. 
and  Exhibits  A  thru  E;  P&A’s;  c/s  9-22-55;  M.  C.  9-22-55, 

filed 

Motion  of  deft  for  summary  judgt;  affi.  of  John  Foster  Dulles, 
exhibit  1,  P&A,  c/m  10-17-55;  app.  Leo  A.  Rover,  Oliver 
Gasch,  Frank  H.  Strickler,  and  Joseph  A.  Rafferty,  Jr. 

filed 

Answer  of  deft  to  complt,  c/m  10-21-55  filed 

Calendared  (N) 

Motion  for  summary  judgt.  and  motion  for  preliminary  in¬ 
junction  argued  and  denied.  Rep.  Delehanty  Youngdahl,  J. 
Memorandum  of  pltf  in  support  of  motions  of  pltf  for  sum¬ 
mary  judgt.  and  preliminary  injunction,  c/s  10-25-55  filed 
Memorandum  opinion  on  pltff’s  motions  for  preliminary  in¬ 
junction  and  for  summary  judgment.  Youngdahl,  J. 

Order  denying  both  the  pltff’s  motion  for  preliminary  injunc¬ 
tion  and  for  summary  judgment.  Further  ordered  that  the 
case  be  sent  back  to  the  Passport  Office  for  a  hearing  within 
20  days.  Youngdahl,  J.  (N) 

Supplemental  memorandum  of  pltff  in  support  of  motions  for 
summary  judgment  and  preliminary  injunction,  (c/s  11-8-55) 

filed 

Order  staying  order  of  11-22-55,  for  15  days.  Youngdahl,  J. 

(N) 

Official  Transcript  of  proceedings  of  10-25-55;  (Rep.  D. 
Delehanty)  filed 

Notice  of  Appeal  of  deft,  from  order  11-22-55,  ser.  ac.  12-19-55. 

(notice  mailed)  filed 

Motion  of  deft  for  stay  of  Order  pending  Appeal  ser.  ack 
12-19-55.  filed 

Order  granting  deft’s  motion  for  a  stay  pending  appeal  of  the 
order  entered  in  this  action  on  11-22-55  and  that  it  is  stayed 
until  the  disposition  of  the  Appeal.  Youngdahl,  J.  (N) 
Notice  of  Appeal  of  Pltff.  from  order  11-22-55  (Copy  to  Jos. 

A.  Rafferty,  Jr.  Deposit  of  $5.00  by  Harry  I.  Rand,  filed 
Preliminary  record  on  Appeal  delivered  to  Harry  Rand  for 
transmittal  to  CCA.  Clerk’s  Fee  $1.75  Pd.  filed 

Transcript  of  12-5-55,  pp.  1-4  filed 

Certified  copy,  order  U.S.C.A.  to  transmit  Original  papers. 

filed 

Plaintiff’s  exhibit  #1  (hearing  panel  of  the  Board  of  Passport 
Appeals)  filed 

Order  that  clerk  transmit  pltf’s  exhibit  #1  to  U.S.C.A.  (N) 

Keech,  J. 

Supplemental  Record  on  Appeal,  delivered  for  U.  S.  filed 


I 


United  States  Court  of  .  Appeals 
For  the 

District  of  Columbia  Circuit 

HLEB  FEB  3  1956 


BRIEF  FOR  THE  APPELLANT 


CLERK 


Wiuittb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

v'-‘ .  •  -  'l ■  ’/.*  ’«  ’  *  ‘‘s1 

— 

No.  13031 

.  •  *•*'  *  „  *■'  •  •,%.*  .  *  ‘  *  ,  ”  •  '%  1  *\ *  *k,‘  *  /*" 

,•  v  r  •  .  •  ..  -*»•  ,i  .  •  .  w, 

John  Foster  Dulles,  appellant 

'  •  v. 

Leonard  B.  Boutin,  appellee 


APPEAL  FROM  TEE  EXITED  STATES. DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

. 

— 

/•'  .  ’  ,*v  “  *  'f  .  *»_  r  .V  j/**  *  ■  •  v' 

LEO  A  ROVER, 

United  States  Attorney , 
PAUL  A.  SWEENEY, 
BENJAMIN  FORMAN, 

B.  JENKINS  MIDDLETON, 
Attorneys,  Department  of  Justice. 


No.  13031 


STATEMENT  OF  QUESTION  PRESENTED 

Whether  appellee  has  failed  to  establish  his  eligibility  for  a 
passport  under  the  governing  statute  and  regulations  and  hence 
is  not  entitled  to  the  quasi- judicial  hearing  ordered  by  the  Dis¬ 
trict  Court.  % 


374685—56 - 1 


INDEX 


Page 


Statement  of  question  presented _ i 

Jurisdictional  statement _  1 

Statement  of  the  case _ _  1 

Statutes  and  regulations  involved _  7 

Statement  of  points _ _  12 

Summary  of  argument _  12 

Argument _ 13 

Appellee  Has  Not  Established  His  Eligibility  For  A  Passport 
Under  the  Governing  Statute  and  Regulations  and  Hence  Is 
Not  Entitled  to  the  Quasi- Judicial  Hearing  Ordered  By  The 

District  Court _ 13 

Introduction _ _ _ 13 

A.  Appellee’s  failure  to  execute  the  affidavit  requested  of  him 
by  the  Passport  Office  is  a  procedural  bar  to  the  action 
ordered  by  the  District  Court . 15 


B.  In  refusing  to  file  the  requested  affidavit  or  to  testify  as  to 
whether  he  had  been  a  member  of  the  Communist 
Party  prior  to  June  3,  1954,  appellee  failed  to  meet  his 
burden  of  showing  prima  facie  entitlement  to  a  passport 
and  failed  to  make  the  full  and  fair  disclosure  required 


of  him _ _ _  20 

Conclusion _  24 

CITATIONS 

Cases: 

Alton  Railroad  Co.  v.  United  States,  315  U.  S.  15 _  22 

Brooks  v.  Laws,  92  U.  S.  App.  D.  Q  366,  208  F.  2d  18 _ 13, 20,  23 

Cloverleaf  Trailer  Sales  Co.  v.  Borough  of  Pleasant  Hills,  336  Pa. 

116,  76  A.  2d  872 .  19 

Cohen  v.  Tompson,  101  N.  J.  Law  503,  129  Atl.  700 _  19 

Eschbach  v.  Contractors ,  Pacific  Naval  Air  Bases ,  181  F.  2d  860 

(C.  A.  7) .  22 

Evans  v.  United  States,  65  F.  Supp.  183,  affirmed,  329  U.  S.  668.  22 

Gamer  v.  Los  Angeles  Board,  341  U.  S.  716 _  19 

Gerende  v.  Board  of  Supervisors,  341  U.  S.  56 _  19 

Great  Western  Broadcasting  Association  v.  Federal  Communications 

Commission,  68  App.  D.  C.  119,  94  F.  2d  244 -  21 

Irvin  v.  Hobby,  131  F.  Supp.  851  (N.  D.  Iowa) -  22 

Middlesboro  Liquor  and  Wine  Co.  v.  Berkshire,  77  U.  S.  App.  D.  C. 

88,  133  F.  2d  39 .  21 

Norment  v.  Hobby,  124  F.  Supp.  489  (D.  Ala.) -  22 

Pacific  Power  <fc  Light  Co.  v.  Federal  Power  Commission,  111  F. 

2d  1014,  aff’d  307  U.  S.  156... .  22 

Peters  v.  Hobby,  349  U.  S.  331 . -  14 

(m) 


IV 


Cases — Continued  Pase 

Rosencranz  v.  Tidrington,  193  Ind.  472,  141  N.  E.  58,  28  A.  L.  R. 

1136 .  21 

Shachtman  v.  Dulles, - App.  D.  C. - ,  225  F.  2d  938 -  14,  15 

Spears  v.  State  Bar  of  California,  211  Cal.  183,  294  Pac.  697 _  21 

United  States  v.  Eisler,  75  F.  Supp.  640  (D.  C.  D.  C.),  affirmed 
84  U.  S.  App.  D.  C.  404,  176  F.  2d  21,  certiorari  denied,  337 

U.  S.  958. .  22 

Statutes: 

Act  of  Aug.  18,  1856,  11  Stat.  60. .  15 

Act  of  June  15,  1917,  40  Stat.  377 .  15 

D.  C.  Code 

Secs.  11-305 .  1 

Secs.  11-306 .  1 

R.  S.  4075 .  15 

5  U.  S.  C.  1009 .  1 

16  U.  S.  C.  824b  (a) .  22 

22  U.  S.  C.  211a .  7, 15 

22  U.  S.  C.  213 . 8,  12, 14,  15,  16,  17 

28  U.  S.  C.  1292  (1) .  1 

28  U.  S.  C.  1331 .  1 

28  U.  S.  C.  2201 .  1 

47  U.  S.  C.  309  (a) .  21 

Miscellaneous: 

Borchard,  The  Diplomatic  Protection  of  Citizens  Abroad  (1915) _  15 

22  C.  F.  R.  51.14 . 8,  16, 17 

22  C.  F.  R.  51.15 .  16 

22  C.  F.  R.  51.23-51.26 .  16 

22  C.  F.  R.  51.51-51.73 .  16 

22  C.  F.  R.  51.74 . . . 8,  12, 16, 18 

22  C.  F.  R.  51.75 .  8,  16 

22  C.  F.  R.  51.77 . .. .  8 

22  C.  F.  R.  51.135 . 3,  7,  8, 17 

22  C.  F.  R.  51.137 . 9 

22  C.  F.  R.  51.138 .  10 

22  C.  F.  R.  51.139 .  17 

22  C.  F.  R.  51.140 . 10 

22  C.  F.  R.  51.141 . 11 

22  C.  F.  R.  51.142 . 2,  11,  12,  14,  17,  18 

22  C.  F.  R.  51.162 .  3,  11 

22  C.  F.  R.  51.170 .  7, 12 

53  C.  J.  S.,  Licenses,  §  39,  pp.  636—637 _ 19 

Department  of  State,  The  American  Passport  (1898) _  15 

Executive  Order  7856,  3  F.  R.  799,  22  C.  F.  R.  51.21,  et  seq _  16 

•  17  F.  R.  8013 .  17 

19  F.  R.  161 .  17 

21  F.  R.  336 .  17 

3  Moore,  Intel-national  Law  Digest  (1906) _  15 

Stuart,  Safeguarding  the  State  Through  Passport  Control,  12  Dept, 
of  State  Bull.  1066  (1945) .  15 


©rnteii  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

No.  13031 

John  Foster  Dulles,  appellant 

v. 

Leonard  B.  Boudin,  appellee 

APPEAL  FROM  THE  EXITED  STATES  DISTRICT  COURT 

FOR  THE  DISTRICT  OF  COLUMBIA 

BRIEF  FOR  THE  APPELLANT 

JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  an  order  of  the  United  States  District 
Court  for  the  District  of  Columbia,  entered  on  November  22, 
1955,  which  directed  that  the  case  be  sent  back  to  the  Passport 
Office  of  the  Department  of  State  for  a  new  hearing  on  appellee’s 
application  for  a  passport,  and  further  ordered  that  the  ensuing 
decision  of  the  Passport  Office  be  substantiated  by  evidence 
spread  upon  the  record  (J.  A.  138).  The  jurisdiction  of  the 
District  Court  was  invoked  under  Sections  11-305  and  11-306 
of  the  D.  C.  Code,  5  U.  S.  C.  1009,  and  28  U.  S.  C.  1331,  2201. 
This  Court’s  jurisdiction  rests  on  28  U.  S.  C.  1292  (1). 

STATEMENT  OP  THE  CASE 

On  April  28,  1954,  appellee  Leonard  B.  Boudin  filed  an  ap¬ 
plication  for  a  passport  with  the  Department  of  State,  listing 
England,  France,  Switzerland,  and  Italy  as  the  countries  to  be 
visited  (J.  A.  12).  The  application  stated  that  the  passport 
would  be  used  in  part  for  pleasure  travel  but  that  the  chief 
purpose  of  the  proposed  trip  was  to  enable  appellee,  a  practicing 
attorney,  to  consult  with  clients  resident  abroad  (J.  A.  12, 13). 
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The  application  was  tentatively  disapproved  by  the  Passport 
Office  of  the  Department  of  State  upon  the  stated  ground  that 
“it  has  been  alleged  that  you  are  a  Communist”  (J.  A.  23). 
Subsequently,  appellee  met  with  Ruth  B.  Shipley,  then  Director 
of  the  Passport  Office,  and  discussed  his  application  (J.  A.  13). 
As  a  result  of  this  conference,  appellee  executed  an  affidavit  in 
the  following  form  ( J.  A.  24-25) : 

I  am  not  a  member  of  the  Communist  Party  nor  am 
I  otherwise  a  person  described  in  Regulation  51.135  sub¬ 
section  (a).  I  am  not  going  abroad  to  engage  in  ac¬ 
tivities  which  will  advance  the  Communist  movement  in 
violation  of  subsection  (c),  but  for  the  purposes  indi¬ 
cated  in  my  correspondence  with  the  Passport  Office. 

A  passport  limited  to  four  months'  duration  and  for  travel  only 
in  specified  countries  in  Europe  was  thereupon  issued  on  June 
3, 1954  ( J.  A.  46)  -1  Appellee  made  the  trip  as  planned  and  re¬ 
turned  to  this  country  prior  to  the  expiration  of  the  passport  on 
October  3, 1954  (J.  A.  14). 

On  October  20,  1954,  appellee  requested  that  the  Passport 
Office  extend  his  passport  to  June  1956  and  amend  it  to  permit 
travel  in  other  Western  European  countries  (J.  A.  25).  At  a 
conference  wdth  Ashley  Nicholas,  the  Deputy  Director  of  the 
Passport  Office,  concerning  this  application,  appellee  was  ad¬ 
vised  that  although  an  unrestricted  passport  could  not  be  issued 
to  him,  a  limited  passport  similar  to  the  one  which  had  just 
expired  could  be  issued  immediately  (J.  A.  29).  Appellee  de¬ 
clined  this  offer,  insisting  upon  an  unrestricted  passport.  There¬ 
after,  the  Passport  Office  sent  appellee  a  letter  dated  December 
3,  1954,  requesting  that  he  execute  an  affidavit  as  to  whether 
he  had  ever  been  a  member  of  the  Communist  Party.2  Ap¬ 
pellee  refused,  however,  to  execute  such  an  affidavit  (J.  A.  46).* 


1  The  countries  specified  were  England,  France,  Switzerland,  and  the 
Netherlands  (J.  A.  46). 

*  The  Record  does  not  contain  a  copy  of  this  letter,  nor  does  it  show  that  j 
the  letter  requesting  the  affidavit  followed  appellee’s  conference  with  Mr. 
Nicholas. 

•  Section  51.142  of  the  Passport  Regulations  provides  that  at  any  stage  of 
the  proceedings,  the  applicant  may  be  required,  as  a  part  of  his  application, 
to  subscribe  under  oath  to  a  statement  with  respect  to  present  or  past  mem¬ 
bership  in  the  Communist  Party.  See  infra,  p.  11. 
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On  February  1,  1955,  Boudin  again  conferred  with  Mr. 
Nicholas  and  with  Mrs.  Shipley.  After  discussing  the  matter, 
Mrs.  Shipley  informed  appellee  that  his  previous  passport 
would  be  extended  as  requested  ( J.  A.  14, 15, 26) .  On  Februaiy 
24, 1954,  however,  Mrs.  Shipley  notified  appellee  that  evidence 
received  subsequent  to  the  February  1st  conference'made  it 
necessary  to  hold  that  his  case  fell  within  the  scope  of  Section 
51.135  of  the  Regulations,4  and  that  he  was  consequently  in¬ 
eligible  for  further  passport  facilities  (J.  A.  26)5.  The  letter 
went  on  to  state  specifically: 

*  #  #  In  this  connection,  evidence  has  been  obtained 
that  you  were  a  member  of  the  Communist  Party,  and 
reports  of  your  activities  in  recent  years  indicate  that  if 
your  membership  was  terminated,  it  was  under  such 
circumstances  as  to  warrant  the  conclusion,  not  other¬ 
wise  rebutted  by  the  evidence,  that  you  continue  to  act 
in  the  furtherance  and  under  the  discipline  of  the  Com¬ 
munist  Party. 

Appellee  appealed  this  rejection  of  his  application  to  the 
Board  of  Passport  Appeals  (J.  A.  27-32),  and  in  connection 
therewith  requested  that  the  Board  furnish  him  additional  in¬ 
formation  pursuant  to  Section  51.162  of  its  rules6  (J.  A.  47). 
The  Board  complied  with  this  request  by  letter  of  April  19, 
1955,  informing  appellee  that  the  file  contained  information 
concerning  his  affiliations,  associations  and  activities  with  re¬ 
spect  to  eleven  different  organizations,  groups,  or  publications, 
all  of  which  had  either  been  cited  as  subversive  or  Communistic 
or  which  were  alleged  to  be  related  to  the  Communist  move¬ 
ment  (J.  A.  49-52).  The  letter  set  forth  the  name  of  each 
organization,  appellee’s  alleged  relationship  to  it,  and.  in  all  but 

4  22  c.  F.  R.,  1954  Supp.,  51.135.  See  infra ,  pp.  8. 9. 

#  See  also  to  the  same  effect,  appellant’s  affidavit  of  January  11, 1950,  HUmI 
pursuant  to  this  Court’s  order  of  January  5, 1956,  wherein  appellant  averred 
that  “subsequent  to  June  3, 1954,  the  Department  received  information  con¬ 
cerning  Appellee’s  conduct,  both  before  and  after  the  issuance  of  the  limited 
passport,  which,  together  with  appellee’s  testimony  before  the  Department 
and  continued  refusals  to  state  under  oath  whether  he  had  been  a  member 
of  the  Communist  Party,  convinced  it  that  his  case  fell  within  the  scope  of 
Section  51.135  of  the  Passport  Regulations,  *  * 

*  22  C.  F.  R.,  1954  Supp.  51.162.  See  infra,  p.  11. 
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one  case,  the  years  in  which  such  relationships,  if  terminated, 
were  alleged  to  have  existed.  Among  these  organizations  were 
the  Communist  Party  and  the  Young  Communist  League,  as 
indicated  by  the  final  paragraph  of  the  letter  (J.  A.  52) : 

The  file  contains  various  other  references  to  your  al¬ 
leged  support  of,  sympathy  for,  and  membership  in  the 
Communist  Party,  U.  S.  A.,  including  information  indi¬ 
cating  that  you  were  a  member  of  the  Young  Communist 
League  in  the  1930’s  and  also  a  member  of  the  Com¬ 
munist  Party,  and  that  the  affiliation  was  maintained 
during  the  1940’s.  You  have  been  referred  to,  as  of 
more  recent  date,  as  a  concealed  member  of  the  Com¬ 
munist  Party,  sympathetic  to  its  aims  and  objectives. 
The  file  contains  your  sworn  statement  of  June  3, 1954, 
that  you  were  not  then  a  member  of  the  Communist 
Party  with  comment  indicating  that  you  declined  to  state 
under  oath  whether  or  not  you  had  ever  prior  thereto 
^  been  affiliated  with,  or  a  member  of,  the  Communist 
Party.  [Underscoring  in  first  sentence  in  the  original: 
subsequent  emphasis  supplied] . 

Thereafter,  on  May  6,  1955,  a  hearing  was  held  before  the 
Board  at  which  appellee  appeared  with  his  attorney  (J.  A.  56)  / 
At  the  hearing,  appellee  was  advised  that  the  letter  of  April 
19,  1955,  set  forth  the  substance  of  the  matters  which  were 
the  basis  for  the  denial  of  the  passport  (J.  A.  70,  71,  101, 103). 
Appellee  thereupon  testified  under  oath  that  the  averments  to 
which  he  had  sworn  in  his  affidavit  on  June  3,  1954,  continued 
to  be  true  as  of  the  date  of  the  hearing  (J.  A.  63,  64).  During 
the  course  of  the  hearing,  appellee  was  asked  the  following 
questions,  both  of  which  he  declined  to  answer: 

*  #  *  have  you  ever  been  a  member  of  the  Communist 
Party,  U.  S.  A.  or  the  Communist  Political  Association. 
[  J.  A.  80.] 

***** 

*  *  *  I  would  like  to  ask  you — and  I  will  explain  why  I 
select  this  date  of  June  25,  1950;  that  happens  to  be 

7  The  transcript  of  this  hearing  appears  in  full  in  the  Joint  Appendix  at 
pages  56-132. 


the  date  on  which  the  North  Korean  forces  invaded  South 
Korea — if  on  or  after  that  date  you  have  ever  ever  been 
a  member  of  the  Communist  Party,  Mr.  Boudin.  [  J.  A. 
93.] 8 

Appellee  did,  however,  testify  as  to  the  nature  of  his  relation¬ 
ships  with  some  of  the  organizations  which  had  been  listed  in 
the  letter  (J.  A.  82-85,  104-125).  In  addition,  he  sought  to 
show,  by  his  testimony  and  by  exhibits,  the  non-subversive 
character  of  some  of  these  organizations  (ibid.). 

On  May  27,  1955,  the  appellant,  through  his  Deputy  Under 
Secretary  for  Administration,  informed  appellee  that,  after  re¬ 
ceiving  the  recommendation  of  the  Board  of  Passport  Appeals 
and 

[a]fter  a  review  of  the  entire  record  and  on  the  basis  of 
all  the  evidence,  including  that  contained  in  confidential 
reports  of  investigation,  the  Secretary  has  disapproved 
your  request  for  a  passport  on  the  ground  that  the  grant¬ 
ing  of  passport  facilities  to  you  is  precluded  under  the 
provisions  of  Section  51.135  of  the  Passport  Regulations. 
[  J.  A.  35.] 

On  August  30, 1955,  appellee  filed  his  complaint  in  this  action 
seeking  a  judgment  declaring  that  he  is  entitled  to  a  passport 
and  that  the  Passport  Regulations  and  the  Rules  of  the  Board 
of  Passport  Appeals  are  invalid;  an  injunction  enjoining  the 
appellant  from  continuing  to  deny  a  passport  to  appellee  and 
directing  the  issuance  of  a  passport  to  him  forthwith;  and  a 
preliminary  injunction  directing  the  issuance  of  a  passport  to 
appellee  for  use  during  the  pendency  of  the  action  (J.  A.  1-8). 
Appellee  subsequently  filed  simultaneous  motions  accom¬ 
panied  by  affidavits  and  exhibits,  for  summary  judgment  and 
for  the  preliminary  injunction  requested  in  the  complaint  (J. 
A. 11-45). 

On  October  17,  1955,  appellant  cross-moved  for  summary 
judgment  (J.  A.  45).  In  the  affidavit  annexed  to  his  motion, 
appellant  stated  that  the  Board  of  Passport  Appeals,  on  reach¬ 
ing  a  decision  adverse  to  appellee,  had  recommended  to  ap¬ 
pellant  that  he  affirm  the  decision  of  the  Passport  Office ;  that 
appellant  had  thereupon  reviewed  the  Department  of  State’s 

*  Set*  footnote  3,  supra,  p.  2 ;  J.  A.  S5-S6. 
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files  on  appellee,  which  included  confidential  security  informa¬ 
tion  and  appellee’s  testimony  at  the  Board  hearing;  and  that 
he  had  concluded,,  on  the  basis  of  “a  pattern  of  associations  and 
activities  on  the  part  of  the  [appellee]  over  an  extended  period 
of  time/’  that  appellee  “has  been  and  continues  to  be  a  sup¬ 
porter  of  the  Communist  movement”  (J.  A.  47).  After  listing 
specifically  the  “associations  and  activities”  upon  which  he  re¬ 
lied,  appellant  stated  as  follows  (J.  A.  48-49) : 

In  the  light  of  the  number  of  pro-Communist  as¬ 
sociations  and  activities  of  the  Plaintiff  over  a  lengthy 
period  of  time,  including  reliable  reports  as  late  as 
1950  of  actual  membership  in  the  Communist  Party,  I 
considered  that  these  associations  and  activities,  coupled 
with  the  Plaintiffs  refused  to  state  under  oath  whether 
or  not  he  had  been  a  member  of  the  Communist  Party 
prior  to  June  3,  1954,  when  he  last  received  a  passport, 
warranted  me  in  concluding  that  he  was  still  a  supporter 
of  the  Communist  movement  and  should  be  denied 
continued  passport  facilities  under  the  established  policy 
of  Secretaries  of  State  in  recent  years  of  refusing  pass¬ 
ports  to  supporters  of  the  Communist  movement.  [Em¬ 
phasis  supplied.] 9 

After  appellant  filed  his  answer  (J.  A.  52),  the  District  Court 
heard  oral  argument  on  the  motions  before  it.  On  November 
22,  1955,  the  court  issued  an  order  denying  appellee’s  motions 
for  preliminary  injunction  and  summary  judgment  and  di¬ 
recting  “that  the  case  be  sent  back  to  the  Passport  Office  for 
a  hearing  under  Section  51.135,  said  hearing  to  be  held  within 
twenty  days  from  the  date  of  this  order.  The  decision  of  the 
Passport  Office  must  be  substantiated  by  evidence  contained  in 
the  record.”  (J.  A.  138.)10 

In  its  Memorandum  of  Opinion  filed  the  same  day,  the  Dis¬ 
trict  Court  ruled  that  there  must  be  compliance  with  due 
process  requirements  in  denying  a  passport  ( J.  A.  134) .  Hold¬ 
ing  that  “the  Secretary  of  State  is  necessarily  empowered  to 
make  reasonable  classifications  of  persons  who  are  to  be  granted 

*  See  also  footnote  5,  supra,  p.  3. 

10  The  order  did  not  pass  upon  appellant’s  motion  for  summary  judgment 
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or  denied  passports/’  the  court  ruled  that  “Section  51.135  does 
not  appear  to  set  forth  an  unreasonable  classification,”  despite 
its  grant  of  “exceedingly  wide  discretion  to  the  Department  of 
State  to  deny  passports”  (J.  A.  135).  The  court  held,  how¬ 
ever,  that  Section  51.170,  which  prescribes  the  evidence  that  the 
Board  of  Passport  Appeals  may  consider  in  deciding  whether 
an  applicant  should  be  denied  passport  facilities  under  the  pro¬ 
visions  of  Section  51.135,  “does  not  comport  with  due  process” 
when  read  in  conjunction  with  Section  51.135,  since  it  permits 
the  Board  to  consider  confidential  information  which  is  not 
a  part  of  the  record  and  is  not  accessible  to  the  applicant 
(J.  A.  135-137). 

On  December  5,  1955,  the  District  Court  stayed  its  order  of 
November  22,  1955,  to  and  including  December  27,  1955  ( J.  A. 
138) .  On  December  19, 1955,  appellant  filed  a  notice  of  appeal 
(J.  A.  139),  and  the  District  Court,  after  hearing  argument, 
granted  appellant’s  motion  for  a  further  stay  pending  disposi¬ 
tion  of  the  appeal  ( J.  A.  139) .  On  December  21 , 1955,  appellee 
filed  a  notice  of  appeal  from  the  denial  of  his  motions  for  pre¬ 
liminary  injunction  and  summary  judgment  (J.  A.  140),  and 
moved  this  Court  to  vacate  the  stay  or,  as  a  condition  of  the 
stay,  to  direct  the  issuance  of  a  temporary  three-month  passport 
to  appellee.  On  January  17, 1956,  this  Court  entered  an  order 
advancing  the  hearing  of  the  cause ;  on  January  20,  1956,  the 
court  entered  an  order  postponing  action  on  appellee’s  motion 
until  the  hearing  of  the  appeal. 

STATUTES  AND  REGULATIONS  INVOLVED 

The  pertinent  sections  of  Title  22  of  the  United  States  Code 
are  as  follows: 

Section  21  la.  Authority  to  grant,  issue  and  verify  pass¬ 
ports. . 

The  Secretary  of  State  may  grant  and  issue  passports, 
and  cause  passports  to  be  granted,  issued,  and  verified  in 
foreign  countries  by  diplomatic  representatives  of  the 
United  States,  and  by  such  consul  generals,  consuls,  or 
vice  consuls  when  in  charge,  as  the  Secretary  of  State 
may  designate,  and  by  the  chief  or  other  executive  of¬ 
ficer  of  the  insular  possessions  of  the  United  States,  under 
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such  rules  as  the  President  shall  designate  and  prescribe 
for  and  on  behalf  of  the  United  States,  and  no  other  per¬ 
son  shall  grant,  issue,  or  verify  such  passports. 

Section  213.  Application  for  passport;  fees  for  taking. 

Before  a  passport  is  issued  to  any  person  by  or  under 
authority  of  the  United  States  such  person  shall  sub¬ 
scribe  to  and  submit  a  written  application  duly  verified 
by  his  oath  before  a  person  authorized  and  empowered 
to  administer  oaths,  which  said  application  shall  contain 
a  true  recital  of  each  and  every  matter  of  fact  which  may 
be  required  by  law  or  by  any  rules  authorized  by  law  to 
be  stated  as  a  prerequisite  to  the  issuance  of  any  such 
passport. 

The  following  sections  of  Title  22  of  the  Code  of  Federal 
Regulations  are  also  pertinent : 

Section  51.14.  Contents  of  applications.  [Identical  to 
22  U.  S.  C.  213,  supra .] 

Section  51.74.  Affidavits. 

Any  affidavit  which  may  be  required  under  the  rules 
in  this  part  or  shall  be  submitted  in  support  of  an  ap¬ 
plication  for  a  passport  or  the  renewal,  extension,  or 
amendment  of  a  passport  shall  be  considered  as,  and  be¬ 
come,  a  part  of  the  application. 

Section  51.75.  Refusal  to  issue  passport. 

The  Secretary  of  State  is  authorized  in  his  discretion 
to  refuse  to  issue  a  passport,  to  restrict  a  passport  for  use 
only  in  certain  countries,  to  restrict  it  against  use  in. 
certain  countries,  to  withdraw  or  cancel  a  passport  al¬ 
ready  issued,  and  to  withdraw  a  passport  for  the  purpose 
of  restricting  its  validity  or  use  in  certain  countries. 

Section  51.77  Secretary  of  State  authorized  to  make 
passport  regulations. 

The  Secretary  of  State  is  authorized  to  make  regula¬ 
tions  on  the  subject  of  issuing,  renewing,  extending, 
amending,  restricting,  or  withdrawing  passports  addi¬ 
tional  to  the  rules  in  this  part  and  not  inconsistent  there¬ 
with. 
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Section  51.135.  Limitations  on  issuance  of  passports  to 
persons  supporting  Communist  movement. 

In  order  to  promote  the  national  interest  by  assuring 
that  persons  who  support  the  world  Communist  move¬ 
ment  of  which  the  Communist  Party  is  an  integral  unit 
may  not,  through  use  of  United  States  passports,  further 
the  purposes  of  that  movement,  no  passport,  except  one 
limited  for  direct  and  immediate  return  to  the  United 
States,  shall  be  issued  to: 

(a)  Persons  who  are  members  of  the  Communist 
4\  Party  or  who  have  rgggflily  terminated  such  member-  j  jQ" 
\  ship  under  such  ^rniimgtn^ces  as  to  warrant  the  con- 1 
N:  elusion — not  otherwise  rebutted  by  the  evidence — that 
they  continue  to  act  in-fHrthrtance  of  the  interests  and 
V  under  the  discipline  ofthe,  C^pn.munity  [sic]  part 

'ersons,  r^arHTess  of  the  formal  state  of  thenA 
affiliation  with  the  Communist  Party,  who  engage  inj 
activities  which  support  the  Communist  movement? 
under  such  circumstances  as  to  warrant  the  conclusion — » 

^  not  otherwise  rebutted  by  the  evidence — that  they  have  f 
engaged  in  such  activities  as  a  ^  direction,  dom-  \ 

ination,  or  control  exercised  over  them  bv  the  Commu-  1 
nist  movement: 

(c)  Persons,  regardless  of  the  formal  state  of  theirN 
affiliation  with  the  Communist  Party,  as  to  whom  there 
is  reason  to  believe,  on  the  balance  of  all  the  evidence 
y/"  that  they  are  going  abroad  to  engage  in  activities  which 
N.  will  advance  the  Communist  movement  for  the  purpose, 
knowingly  and  wilfully  of  advancing  that  movement. 

Section  51.137.  Notification  to  person  whose  passport 
application  is  tentatively  disapproved. 

A  person- whose  passport  application  is  tentatively 
disapproved  under  the  provisions  of  §  51.135  or  §  51.136 
will  be  notified  in  writing  of  the  tentative  refusal,  and 
of  the  reasons  on  which  it  is  based,  as  specifically  as  in 
the  judgment  of  the  Department  of  State  security  con¬ 
siderations  permit.  He  shall  be  entitled,  upon  request, 
and  before  such  refusal  becomes  final,  to  present  his  case 
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and  all  relevant  information  informally  to  the  Passport 
Division.  He  shall  be  entitled  to  appear  in  person  be¬ 
fore  a  hearing  officer  of  the  Passport  Division,  and  to 
be  represented  by  counsel.  He  will,  upon  request,  con¬ 
firm  his  oral  statements  in  an  affidavit  for  the  record. 
After  the  applicant  has  presented  his  case,  the  Passport 
Division  will  review  the  record,  and  after  consultation 
with  other  interested  offices,  advise  the  applicant  of  the 
decision.  If  the  decision  is  adverse,  such  advice  will 
be  in  writing  and  shall  state  the  reasons  on  which  the 
decision  is  based  as  specifically  as  within  the  judgment 
of  the  Department  of  StafesecurityJimitations  pfJmijt. 
Such  advice  shall  also  inform  the  applicant  of  his  Vight 
tQ  appeal  under  §  51.138. 

Section  51.138.  Appeal  by  passport  applicant. 

i 

In  the  event  of  a  decision  adverse  to  the  applicant, 
he  shall  be  entitled  to  appeal  his  case  to  the  Board  of 
Passport  Appeals  provided  for  in  §  51.139. 


Section  51.139.  Creation  and  junctions  of  Board  of 
Passport  Appeals. 


There  is  hereby  established  within  the  Department  of 
State  a  Board  of  Passport  Appeals,  hereinafter  referred 
to  as  the  B^bard,  composed  of  not  less  than  three  officers 
of  the  Department  to  be  designated  by  the  Secretary  of 
State.  The  Board  shall  act  on  all  appeals  under 
§  51.13S.  The  Board  shall  adopt  and  make  public  its 
own  rules  of  procedure,  to  be  approved  by  the  Secre¬ 
tary.  which  shall  provide  that  its  duties  in  any  case 
may  be  performed  by  a  panel  of  not  less  than  three  mem¬ 
bers  acting  by  majority  determination.  ^AWi51es~sMll 
accord  applicant  the~right  toa  hearing  and  to  hg  repre¬ 
sented  bv  counsel,  and  shall  accord  appjjcantLand  earfr 
T^tness  the  right  to  inspect  the  transcript  of  his  own 
■timony. 


Section  51.140.  Duty  of  Board  to  advise  Secretary  of 
State  on  action  for  disposition  of  appealed  cases. 

It  shall  be  the  duty  of  the  Board,  on  all  the  evidence, 
to  advise  the  Secretary  of  the  action  it  finds  necessary 
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and  proper  to  the  disposition  of  cases  appealed  to  it, 
and  to  this  end  the  Board  may  first  call  for  clarification 
of  the  record,  further  investigation,  or  other  action  con¬ 
sistent  with  its  duties. 


Section  51.141.  Bases  for  findings  of  fact  by  Board. 

(a)  In  making  or  reviewing  findings  of  fact,  the 
Board,  and  all  others  with  responsibility  for  so  doing 
under  §§  51.135  to  51.143,  shall  be  convinced  by  a  pre¬ 
ponderance  of  the  evidence,  as  would  a  trial  court  in 
a  civil  case. 

,  (b)  Consistent  and  prolonged  adherence  to  the  Com¬ 

munist  Party  line  on  a  variety  of  issues  and  through 
shifts  and  changes  of  that  line  will  suffice,  prima  facie, 
to  support  a  finding  under  §  5L135  (b) . 

Section  51.142.  Oath  or  affirmation  by  applicant  as  to 
membership  in  Communist  Party. 

At  any  stage  of  the  proceedings  in  the  Passport  Divi¬ 
sion  or  before  the  Board,  if  it  is  deemed  necessary,  the 
applicant  may  be  required,  as  a  part  of  his  application, 
to  subscribe,  under  oath  or  affirmation,  to  a  statement 
with  respect  to  presept  or  past  membership  in  the  Com¬ 
munist  Party.  If  applicant  states  that  he  a  Com¬ 
munist,  refusal  of  a  passport  in  his  case  will  be  without 
further  proceedings. 

Section  51.162.  Supplementary  information  to  appli¬ 
cant. 

The  purpose  of  the  hearing  is  to  permit  applicant  to 
present  all  information  relevant  an  d^matenaTto  ~tne 
decision  in  his  case.  Applicant  may,  at  the  time  of  fil¬ 
ing  his  petition,  address  a  request  in  writing  to  the 
Board  for  such  additional  information  or  explanation 
as  may  be  necessary  to  the  preparation  of  his  case.  In 
conformity  with  the  relevant  laws  and  regulations,  the 
Board  shall  pass  promptly  and  finally  upon  all  such 
requests  and  shall  advise  applicant  of  its  decision.  The 
Board  shall  take  whatever  action  it  deems  necessary  to 
insure  the  applicant  of  a  full  ami  fair  consideration  of 
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Section  51.170.  Probative  value  of  evidence. 

In  determining  whether  there  is  a  preponderance  of 
evidence  supporting  the  denial  of  a  passport  the  Board 
shall  consider  the  entire  record,  including  the  transcript 
of  the  hearing  and  such  confidential  information  as  it 
may  have  in  its  possesion.  The  BoarcT smilrtake  into 
consideration  the  inability  of  the  applicant  to  meet  in¬ 
formation  of  which  he  has  not  been  advised,  specifically 
or  in  detail,  or  to  attack  the  creditability  of  confidential 
informants. 


STATEMENT  OF  POINTS 

The  District  Court  erred  in  sending  the  case  back  to  the 
Passport  Office  for  a  new,  quasi-judicial  hearing  on  appellee’s 
application  for  a  passport. 

SUMMARY  OF  ARGUMENT 

By  its  Order  of  November  22,  1955,  sending  the  case  back 
to  the  Passport  Office  for  a  quasi- judicial  hearing,  the  District 
Court  considered  and  decided  a  constitutional  question  of  far- 
reaching  effect.  It  is  our  contention  that  this  question  should 
not  have  been  reached  in  the  present  case,  since  the  record 
reveals  that  appellee  was  neither  entitled  to  raise  the  question 
nor  to  obtain  the  relief  granted. 

A.  It  is  a  self-evident  proposition  that  persons  who  apply 
for  permits  or  licenses  required  for  the  exercise  of  a  right  or 
privilege  must  comply  with  the  reasonable  procedural  steps 
which  have  been  established  for  the  submission  and  processing 
of  such  applications,  particularly  the  requirements  as  to  the 
contents  of  the  application.  In  the  present  case,  the  statute 
calls  for  the  submission  of  a  signed  and  sworn  application  con¬ 
taining  a  true  recital  of  all  matters  of  fact  which  may  be  re¬ 
quired  by  law  or  by  the  authorized  rules.  22  U.  S.  C.  213. 
The  authorized  rules  require,  if  deemed  necessary,  the  submis¬ 
sion  of  a  signed  and  sworn  statement  relating  to  present  or 
past  membership  in  the  Communist  Party,  which  statement  is 
to  be  considered  as,  and  to  become,  a  part  of  the  application. 
22  C.  F.  R.  1954  Supp.  51.142;  22  C.  F.  R.  51.74.  Appellee’s 
refusal  to  submit  such  an  affidavit  when  duly  requested  to  do 
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so,  as  well  as  his  refusal  to  answer,  when  questioned  as  to  mem¬ 
bership  in  the  Communist  Party  prior  to  June  3,  1954,  at  the 
hearing  before  the  Board  of  Passport  Appeals,  had  the  effect  of 
rendering  his  application  incomplete.  In  these  circumstances, 
appellee  is  not  a  bona  fide  “applicant”  entitled  to  demand  con¬ 
sideration  of  his  application  by  appellant  or  the  courts. 

B.  In  addition  to  nullifying  the  effect  of  his  initial  applica¬ 
tion,  appellee’s  failure  to  respond  on  the  occasions  noted  has 
resulted  in  a  fatal  gap  in  the  information  required  to  show 
prima  facie  eligibility  for  passport  facilities  under  the  pertinent 
regulations.  The  burden  is  upon  the  applicant  to  make  such 
a  prima  facie  showing  of  entitlement  by  making  a  full  dis¬ 
closure  of  all  information  which  is  material  and  relevant  to  the 
administrative  determination.  Having  failed  to  meet  this 
burden  and  to  make  the  disclosure  required,  as  well  as  having 
failed  to  complete  the  application,  appellee  has  no  standing  to 
raise  the  questions  decided  below,  or  to  demand  either  a  pass¬ 
port  or  the  quasi-judicial  hearing  which  was  ordered  by  the 
District  Court.  Cf.  Brooks  v.  Laws,  92  U.  S.  App.  D.  C.  366, 
208  F.  2d  18. 

ARGUMENT 

Appellee  has  not  established  his  eligibility  for  a  passport 
under  the  governing  statute  and  regulations  and  hence  is 
not  entitled  to  the  quasi- judicial  hearing  ordered  by  the 
district  court 

INTRODUCTION 

The  complaint  in  this  case  attacks  the  Secretary  of  State’s 
denial  of  appellee’s  application  for  a  passport  as  unlawful,  ar¬ 
bitrary  and  capricious.  It  asserts  several  constitutional 
grounds  which  allegedly  render  invalid  the  statutes,  the  regula¬ 
tions,  and  the  action  here  taken.  The  District  Court  thought 
it  necessary  to  reach  and  decide  these  grave  issues  in  order  to 
dispose  of  the  case — striking  down  a  regulation  of  the  Secretary 
as  violative  of  the  due  process  requirements  of  the  Fifth  Amend¬ 
ment,  and  holding  that  due  process  cannot  be  met  without  a 
hearing  at  which  all  of  the  evidence,  upon  which  the  Secretary’s 
decision  is  based,  is  spread  upon  the  record. 
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It  is  appellant’s  position  that  the  district  court  could  have 
and  should  have  decided  this  case  without  reaching  those  issues. 
As  the  Supreme  Court  so  recently  stated  in  Peters  v.  Hobby, 
TS  349  TJ.  S.  331,  it  is  a  fundamental  canon  of  American  juris¬ 
prudence  “not  to  anticipate  a  question  of  constitutional  law  in 
advance  of  the  necessity  for  deciding  it.”  Id.  at  338.  In  our 
view,  the  court  below  unjustifiably  ignored  valid  grounds  for 
upholding  the  Secretary’s  determination,  grounds  which  would 
have  made  it  unnecessary  to  reach  those  constitutional  ques¬ 
tions.  On  this  appeal,  therefore,  we  concern  ourselves  with 
what  we  conceive  to  be  the  preliminary  and  controlling  ques¬ 
tions  in  this  case  which  the  court  below  overlooked,  i  e.,  (1) 
whether,  as  a  procedural  matter,  appellee  in  fact  filed  a  com¬ 
plete  application  for  a  passport,  and  (2)  whether,  as  a  substan¬ 
tive  matter,  he  met  his  initial  burden  of  establishing  prima  facie 
eligibility  for  a  passport  by  fully  disclosing  all  information 
relevant  to  the  determination.  It  is  our  contention  that  ap¬ 
pellee's  refusal  to  submit  a  sworn  statement  relative  to  past 
membership  in  the  Communist  Party,  requested  of  him  by  the 
Department  of  State  in  accordance  with  the  governing  statute 
(22  U.  S.  C.  213)  and  the  regulation  validly  promulgated  there¬ 
under  (22  C.  F.  R.,  1954  Supp.,  51.142),  rendered  the  applica¬ 
tion  incomplete  and  constituted  a  failure  on  the  part  of  appellee 
to  meet  his  burden  of  establishing  prima  facie  entitlement  to 
passport  facilities.11  We  believe,  therefore,  that  there  is  no 
occasion  here  to  determine  as  an  abstract  matter  what  pro¬ 
cedural  rights  some  other  or  hypothetical  applicant  for  a  pass¬ 
port  may  be  entitled  to;  in  the  circumstances  of  this  case,  ap¬ 
pellee  was  accorded  far  more  than  the  procedures  or  “rights” 
which  his  actions  put  him  in  a  position  to  demand. 

Accordingly,  for  the  purposes  of  this  appeal,  it  is  neither 
necessary  nor  desirable  to  explore  the  scope  of,  or  ask  recon¬ 
sideration  of  this  Court’s  statement  in  Shachtman  v.  Dulles, 
—  U.  S.  App.  D.  C.  — ,  225  F.  2d  938  at  941,  that  there  is  a 
“natural  right”  to  travel  protected  by  the  Fifth  Amendment. 
Nor  do  we  think  it  necessary  to  discuss  what  procedures  would 
constitute  a  “due  process”  hearing  in  the  context  of  passport 


”  This  contention  was  advanced  on  page  5  of  appellant’s  Memorandum  of 
Points  and  Authorities  In  Support  of  Motion  for  Summary  Judgment. 
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proceedings,  or  the  extent  of  the  limitations,  if  any,  upon  the 
discretion  of  appellant  in  granting  or  denying  passports.  W e 
are  of  the  view  that  this  is  not  a  proper  case  for  the  considera¬ 
tion  of  such  questions,  and  that  the  District  Court  should  have 
ruled  that,  in  the  circumstances  of  this  case,  appellee  has  not 
established  his  eligibility  for  a  passport. 

A.  Appellee’s  failure  to  execute  the  affidavit  requested  of  him  by  the 
passport  office  is  a  procedural  bar  to  the  action  ordered  by  the  district 
court 

1.  As  this  Court  has  recently  noted,  “the  issuance  of  pass¬ 
ports  throughout  our  history  has  been  left  to  the  judgment 
of  the  Secretary  of  State  under  Presidential  regulation  *  * 
Shachtman  v.  Dulles,  —  U.  S.  App.  D.  C.  — ,  225  F.  2d  938  at 
942.12  Although  the  Secretary  of  State  had  performed  this 
function  in  the  exercise  of  his  authority  derived  from  the  Presi¬ 
dent  in  the  field  of  foreign  affairs  since  the  early  days  of  the 
Government,13  it  was  not  until  1856  that  Congress  passed  legis¬ 
lation  dealing  directly  with  the  authority  of  the  Secretary  of 
State  in  granting  or  denying  passports.14  The  present  form 
of  this  statute,  found  in  part  in  22  U.  S.  C.  211a,  as  derived 
from  R.  S.  4075,  provides  that  the  “Secretary  of  State  may 
grant  and  issue  passports  *  *  *  under  such  rules  as  the  Presi¬ 
dent  shall  designate  and  prescribe  *  #  By  the  Act  of 
June  15,  1917,  40  Stat.  277,  however,  Congress  established 
certain  procedural  steps  which  must  be  followed  by  passport 
applicants.  As  codified  in  22  U.  S.  C.  213,  that  statute  requires 
that: 


13  The  Court  went  on  to  state  that  the  issuance  of  passports  “is  subject 
only  to  constitutional  safeguards."  and  held  that  “The  courts  l>y  reason  of 
the  Constitution  have  a  responsibility  in  the  matter  although  a  limited  one.” 
225  F.  2d  at  940.  As  previously  noted,  supra,  p.  14,  the  api>ellant  does  not 
consider  it  necessary  to  discuss  on  this  appeal  the  correctness  of  the  view 
that  customary  constitutional  safeguards  apply  to  applicants  for  passports. 

1S  Stuart,  Safeguarding  the  State  through  Passport  Control ,  12  Dept,  of 
State  Bull,  1066  (1945)  ;  Dept,  of  State,  The  American  Passport,  77  (1S9S). 

14  Act  of  August  18,  1856,  11  Stat.  60.  The  initial  purpose  of  this  legisla¬ 
tion  was  to  prohibit  the  issuance  of  passports  by  anyone  other  than  the 
Secretary  of  State.  See  Dep’t.  of  State,  The  American  Passport,  41  (189S)  : 
Borchard,  The  Diplotnatic  Protection  of  Citizens  Abroad,  49G  (1015)  ;  3 
Moore,  International  Law  Digest,  862,  et  seq.  (1906). 
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Before  a  passport  is  issued  to  any  person  by  or  under 
authority  of  the  United  States  such  person  shall  sub¬ 
scribe  to  and  submit  a  written  application  duly  verified 
by  his  oath  before  a  person  authorized  and  empowered 
to  administer  oaths,  which  said  application  shall  contain 
a  true  recital  of  each  and  every  matter  of  fact  which 
may  be  required  by  law  or  by  any  rules  authorized  by 
law  to  be  stated  as  a  prerequisite  to  the  issuance  of  any 
such  passport.  [Emphasis  supplied.] 

Pursuant  to  the  authority  conferred  by  Section  211a  to  make 
rules  to  guide  the  Secretary  in  granting  and  issuing  passports, 
the  President  has  prescribed  in  detail  the  procedures  which 
must  be  complied  with  by  all  applicants.  Executive  Order 
7S56,  3  F.  R.  799,  22  C.  F.  R.  51.1  et  seq.  These  regulations, 
among  other  things,  reiterate  the  provisions  of  Section  213  of 
Title  22.  quoted  above,  requiring  a  sworn  application  (22  C.  F. 
R.  51.14),  and  prescribe  the  manner  of  execution  of  the  appli¬ 
cation  (22  C.  F.  R.  51.51-51.73),  its  contents  (22  C.  F.  R. 
51.15),  and  the  necessary  supporting  documents  which  must 
accompany  applications  (22  C.  F.  R.  51.23-51.26).  The  Ex¬ 
ecutive  Order  further  provides  as  follows  (22  C.  F.  R.  51.74) : 

Affidavits.  Any  affidavit  which  may  be  required 
under  the  rules  in  this  part  or  shall  be  submitted  in 
support  of  an  application  for  a  passport  or  the  renewal, 
extension  or  amendment  of  a  passport  shall  be  con¬ 
sidered  as,  and  become,  a  part  of  the  application. 

Finally,  after  authorizing  the  Secretary  of  State  “in  his  discre¬ 
tion  to  refuse  to  issue  a  passport,  [or]  to  restrict  a  passport 
for  use  only  in  certain  countries”  (22  C.  F.  R.  51.75),  the 
Executive  Order  gives  the  Secretary  authority  “to  make  regu¬ 
lations  on  the  subject  of  issuing,  renewing,  extending,  amend¬ 
ing,  restricting,  or  withdrawing  passports  additional  to  the 
rules  in  this  part  and  not  inconsistent  therewith.” 

The  authority  thus  delegated  to  the  Secretary  of  State  has 
been  exercised  by  him  in  promulgating  the  regulations  which 
are  now  found  in  Sections  51.101  through  51.170  of  Title  22 
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of  the  Code  of  Federal  Regulations.”  These  regulations  pro¬ 
hibit  the  issuance  of  passports  to  applicants  found  to  be  asso¬ 
ciated  with  the  Communist  Party  or  the  Communist  movement 
in  specified  ways  (22  C.  F.  R.,  1954  Supp.  51.135),  and  estab¬ 
lish  procedural  protections  in  the  form  of  hearings  before  the 
Passport  Office  and  the  Board  of  Passport  Appeals,  a  body  cre¬ 
ated  by  the  regulations  (22  C.  F.  R.,  1954  Supp.  51.139),  for 
applicants  whose  passports  have  been  denied  (22  C.  F.  R.,  1954 
Supp.  51.137-^51.170,  as  amended  by  21  F.  R.  336).  Of  par¬ 
ticular  significance  here,  the  regulations  establish  the  follow¬ 
ing  requirement  with  respect  to  applications  (22  C.  F.  R., 
1954  Supp.  51.142) : 

Oath  or  affirmation  by  applicant  as  to  membership  in 
Communist  Party.  At  any  stage  of  the  proceedings  in 
the  Passport  Division  or  before  the  Board,  if  it  is  deemed 
necessary,  the  applicant  may  be  required,  as  a  part  of 
his  application,  to  subscribe,  under  oath  or  affirmation, 
to  a  statement  with  respect  to  present  or  past  member¬ 
ship  in  the  Communist  Party.  If  the  applicant  states 
that  he  is  a  Communist,  refusal  of  a  passport  in  his 
case  will  be  without  further  proceedings.  [Emphasis  i 
supplied.] 

Reading  the  foregoing  provisions  together:  (1)  the  statute 
precludes  the  issuance  of  a  passport  unless  and  until  the  appli¬ 
cant  has  submitted  a  signed  and  sworn  application  containing 
“a  true  recital”  of  “every  matter  of  fact  which  may  be  required 
by  *  *  *  any  rules  authorized  by  law  *  *  *”  (22  U.  S.  C. 
213;  22  C.  F.  R.  51.14);  and  (2)  the  rules  require,  “if  it  be 
deemed  necessary”,  the  submission  “as  a  part  of  the  applica¬ 
tion”  of  a  statement  signed  under  oath  or  affirmation  “with 
respect  to  present  or  past  membership  in  the  Communist  Party” 

“  Sections  51.101  through  51.134  are  printed  in  17  F.  R.  8013,  22  C.  F.  R. ; 
Sections  51.135  through  51.170  are  found  in  10  F.  R.  161,  22  C.  F.  R.,  1954 
Supp.  The  Secretary  most  recently  exercised  his  authority  to  issue  regu¬ 
lations  in  this  field  on  January  10,  1956,  when  he  amended  Sections  51.136 
and  51.143  in  ways  not  here  relevant.  21  F.  R.  336. 
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(22  C.  F.  R.,  1954  Supp.  51.142),  and  provide  that  any  affidavit 
required  by  the  rules  “shall  be  considered  as,  and  become,  a  part 
of  the  application”  (22  C.  F.  R.  51.74) .  Thus,  under  the  statute 
and  regulations,  if  the  submission  of  a  sworn  statement  in  the 
form  prescribed  by  Section  51.142 — relating  to  “present  or  past 
membership  in  the  Communist  Party” — is  “deemed  necessary”, 
no  passport  may  issue  until  such  a  statement  has  been  sub¬ 
mitted  by  the  applicant  “as  a  part  of  his  application.” 

2.  Clearly,  this  requirement  has  not  been  satisfied  here.  Ap¬ 
pellee’s  first  application  for  a  passport  resulted  in  the  granting 
of  limited  passport  facilities  after  the  execution  of  a  limited 
affidavit,  an  affidavit  which  dealt  with  present  membership 
but  did  not  deal  with  the  question  of  past  membership  in  the 
Communist  Party  (J.  A.  24,  25,  46).  When  appellee  subse¬ 
quently  applied  for  renewed  passport  facilities,  he  was  informed 
that  the  unrestricted  passport  he  sought  could  not  be  issued 
but  that  a  limited  passport  could  again  be  granted  (J.  A.  29). 
Thereafter,  newly  received  information  made  it  impossible  to 
issue  appellee  even  a  limited  passport  in  the  absence  of  an 
affidavit  as  to  past  membership.  The  Passport  Office  so  in¬ 
formed  appellee  in  its  letter  of  December  3,  1954.  The  letter 
reiterated  the  Department’s  desire  to  receive  from  appellee  a 
clear  and  unequivocal  affidavit  of  the  nature  outlined  in  Sec¬ 
tion  51.142  of  the  Passport  Regulations  (“a  statement  with  re¬ 
spect  to  present  or  past  membership  in  the  Communist  Party”, 
emphasis  supplied).  Appellee  failed  to  comply  with  this  re¬ 
quest  Again,  during  the  hearing  before  the  Board  of  Passport 
Appeals,  appellee,  while  under  oath,  refused  to  comply  with  re¬ 
newed  requests  for  a  statement  with  respect  to  past  member¬ 
ship  in  the  Communist  Party.  It  necessarily  follows,  therefore, 
that  the  procedural  requirements  of  the  statute  and  regulations 
were  not  met  and  that  appellee’s  application  was,  and  is,  in¬ 
complete.  Accordingly,  under  the  plain  terms  of  the  statute, 
appellee  is  not  entitled  to  a  passport. 

Even  if  the  statute  were  not  explicit  on  this  point,  the  same 
result  would  follow.  Both  law  and  reason  require  one  who 
applies  to  duly  constituted  authorities  for  a  license,  permit  or 
other  authorization  for  the  exercise  of  a  right  or  privilege,  to 
comply  with  the  basic  procedural  requirements  of  the  statute, 
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ordinance  or  regulation  under  which  the  license  or  permit  is 
sought.1*  Cf.  Garner  v.  Los  Angeles  Board ,  341  U.  S.  716,  720, 
730 ;  Gerende  v.  Board  of  Supervisors,  341  U.  S.  56.  This  prin¬ 
ciple  is  so  self-evident  that  few  applicants  have  contested  it 
and  few  courts  have  been  called  upon  to  make  an  affirmative 
statement  of  the  rule.  Two  state  court  cases  are,  however, 
illustrative.  In  Cohen  v.  Thompson,  101  N.  J.  Law  503,  129 
Atl.  700,  the  Supreme  Court  of  New  Jersey,  although  holding 
that  a  license  to  operate  a  public  eating  place  is  “a  right  be¬ 
longing  to  the  applicant  when  he  complies  with  the  applicable 
laws  and  ordinances”  (129  Atl.  at  701,  702,  emphasis  supplied), 
refused  to  issue  a  writ  of  mandamus  to  compel  the  issuance  of 
a  permit  where  it  appeared  that  the  applicant  had  not  com¬ 
plied  with  the  ordinance  in  failing  to  file  a  plan  of  the  structure 
indicating  the  proposed  plumbing  and  drainage  facilities.  And 
in  Cloverleaf  Trader  Sales  Co.  v.  Borough  of  Pleasant  Hills,  336 
Pa.  116,  76  A.  2d  872,  the  Supreme  Court  of  Pennsylvania  re¬ 
fused  to  compel  the  issuance  of  a  permit  for  operation  and 
maintenance  of  a  trailer  camp  on  similar  grounds.  There  the 
ordinance  required  that  anyone  filing  an  application  for  such  a 
permit  “shall  file  therewith  a  copy  of  the  plan  of  the  proposed 
camp  *  *  *”  (76  A.  2d  at  874).  The  applicant’s  failure  to  file 
such  a  plan  was  held  to  preclude  the  intervention  of  the  court. 

So  here,  even  if  this  Court  were  to  adopt  appellee’s  thesis 
that  an  applicant  who  fulfills  the  statutory  requirements  is  en¬ 
titled  to  a  passport  as  a  matter  of  right,  appellee  would  none¬ 
theless  lack  standing  to  assert  such  a  right  since  he  has  not,  in 
fact,  fulfilled  those  requirements.  His  failure  to  file  the  re¬ 
quested  affidavit  concerning  past  membership  in  the  Com¬ 
munist  Party  has  rendered  his  application  incomplete,  and 
consequently,  appellee  is  in  no  position  to  demand  either  a  pass¬ 
port  or  the  new  quasi- judicial  hearing  which  was  ordered  by  the 
court  below. 


M  “The  procedure  prescribed  by  the  statute  or  ordinance  for  the  granting 
of  licenses  must  be  followed  by  applicant  Accordingly,  where  the  statute 
or  ordinance  provides  that  applicant  shall  file  a  written  application  in  a 
prescribed  form  which  sets  forth  certain  information,  *  *  •  such  statute 
or  ordinance  must  be  complied  with  in  order  to  entitle  applicant  to  a  license.” 
53  C.  J.  S.,  License s,  §  39,  pp.  636-637. 


v 


20 


B.  In  refusing  to  file  the  requested  affidavit  or  to  testify  as  to  whether  he 
had  been  a  member  of  the  Communist  Party  prior  to  June  3,  1954,  appellee 
failed  to  meet  his  burden  of  showing  prima  facie  entitlement  to  a  pass¬ 
port  and  failed  to  make  the  full  and  fair  disclosure  required  of  him 

1 .  Inherent  in  the  requirement  that  an  applicant  for  a  license 
or  permit  comply  with  established  procedural  requirements  with 
respect  to  applications  is  the  rule  that  the  burden  rests  upon 
the  applicant  to  establish,  as  a  substantive  matter,  his  prima 
facie  eligibility  for  the  authorization  sought;  corollary  to  this 
burden  is  the  duty  of  the  applicant  to  make  a  full  and  fair  dis¬ 
closure  of  all  facts  which  are  material  and  relevant  to  the  de¬ 
termination  of  eligibility.  It  is  difficult  to  conceive  of  a  situ¬ 
ation  requiring  a  license  or  permit  which  does  not  place  upon  the 
applicant  the  burden  of  showing  prima  facie  eligibility  under 
proper  regulations,  or  which  permits  the  applicant  to  conceal 
information  properly  deemed  relevant  to  the  question  of  en¬ 
titlement. 

This  Court  has  long  recognized  these  fundamental  principles. 
A  recent  example  is  this  Court’s  decision  in  Brooks  v.  Laws ,  92 
U.  S.  App.  D.  C.  366,  208  F.  2d  18.  There,  Brooks  sought  to 
compel  the  District  Court  for  the  District  of  Columbia  to  admit 
him  to  practice  after  that  court  had,  on  the  recommendation  of 
its  Committee  on  Admissions  and  Grievances,  denied  his  appli¬ 
cation.  In  denying  leave  to  file  a  complaint  in  the  Court  of 
Appeals,  this  Court  declared  that  one  who  fails  to  meet  his 
burden  of  bringing  himself  within  the  class  of  those  entitled  to 
the  right  or  privilege  sought  is  not  only  not  entitled  to  the  right 
or  privilege,  but  is  not  entitled  to  a  hearing  on  the  question  of 
his  eligibility  (208  F.  2d  at  29) : 

Brooks  complains  that  he  was  not  given  a  hearing 
before  the  District  Court.  He  cites  Goldsmith  v.  U.  S. 
Board  of  Tax  Appeals  in  support  of  this  position.  But 
we  think  that  opinion  is  contrary  to  his  contentions 
#  *  *.  In  the  first  place  the  Court  carefully  defined 
the  right  to  a  hearing  upon  an  application  for  admis¬ 
sion  in  these  words: 

“We  think  that  the  petitioner  having  shown  by 
his  application  that,  being  a  citizen  of  the  United 
States  and  a  certified  public  accountant  under  the 
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i  laws  of  a  State,  he  was  within  the  class  of  those  en¬ 

titled  to  be  admitted  to  practice  under  the  Board's 
rules,  he  should  not  have  been  rejected  upon  charges 
of  his  unfitness  without  giving  him  an  opportunity 
by  notice  for  hearing  and  answer.” 

What  Goldsmith  showed,  and  what  the  Court  de¬ 
scribed  as  the  prerequisite  to  the  right  to  hearing,  Brooks 
did  not  show.  Brooks  did  not  show  by  his  application 
that  he  was  within  the  class  of  those  entitled  to  be  ad¬ 
mitted  under  the  court’s  rules.  [Emphasis  supplied.]17 

This  Court  has  reached  the  same  result  in  other  areas.  In 
Great  Western  Broadcasting  Ass'n  v.  Federal  Communications 
Com’n,  68  App.  D.  C.  119,  94  F.  2d  244,  the  applicant  sought 
i  authority  to  erect  two  broadcasting  stations.18  One  of  the 
i  grounds  for  the  Commission's  denial  of  the  applications  was 
that  the  applicant  “failed  to  furnish  all  the  information  called 
i  for  by  the  questions  contained  in  the  applications  *  *  *”  (94 
F.  2d  at  246).  Speaking  for  this  Court,  Chief  Judge  Groner 
pointed  out  that  (94  F.  2d  at  246) : 

Undoubtedly  the  act  contemplates  that  the  applicant 
for  a  license  shall  establish  those  qualifications  for  the 
license  which  would  make  its  grant  serve  the  public  in¬ 
terest,  and  this  necessarily  presupposes  a  frank,  candid, 
and  honest  disclosure  of  the  facts  as  to  its  qualifications 
deemed  by  the  commission  essential  to  enable  the  com¬ 
mission  to  act  within  its  powers. 

Cf.  Middlesboro  Liquor  &  Wine  Co.  v.  Berkshire ,  77  U.  S.  App. 
D.  C.  88, 133  F.  2d  39. 


"That  an  applicant  for  admission  to  the  bar  must  submit  his  own  evi¬ 
dence  of  eligibility  is  further  borne  out  by  the  state  court  decisions,  which 
are  uniformly  to  the  effect  that  the  lawyer  applicant  must  submit  prima 
facie  evidence  of  good  character,  and  must  fully  disclose  any  charges  that 
have  ever  been  preferred  against  him.  Spears  v.  State  Bar  of  California, 
211  Cal.  183,  294  Pac.  697,  and  cases  cited:  Roscncranz  v.  Tidrinffton,  193 
Ind.  472, 141  N.  E.  58.  28  A.  L.  R.  1136. 

“The  applicable  statute,  47  U.  S.  C.  309  (a),  provides:  “If.  upon  exam¬ 
ination  of  any  application  [for  a  station  license]  the  Commission  shall  find 
that  public  interest,  convenience,  and  necessity  would  l>e  served  by  the 
granting  thereof,  it  shall  grant  such  application.” 
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The  Court  of  Appeals  for  the  Ninth  Circuit  has  similarly 
ruled  in  Pacific  Power  &  Light  Co.  v.  Federal  Power  Com’n, 
111  F.  2d  1014,  aff’d  307  U.  S.  156,  a  case  involving  an  applica¬ 
tion  for  Federal  Power  Commission  approval  of  a  proposed 
consolidation  as  “consistent  with  the  public  interest  *  *  *”.19 
The  court  rejected  the  Commission’s  view  that  the  statute  con¬ 
templated  an  affirmative  finding  by  the  Commission  that  a 
proposed  merger  would  result  in  a  “substantial  advantage  or 
benefit  to  the  public  *  #  *”  (id.  at  1016)  ,  holding  that  the  act 
required  no  more  than  a  showing  by  the  applicant  that  the 
merger  would  not  result  in  detriment  to  the  public.  Of  sig¬ 
nificance  here,  the  court  recognized  “the  existence  of  a  substan¬ 
tive  right  to  have  the  Commission’s  approval  upon  the  making 
of  the  statutory  showing”  (id.  at  1017),  but  ruled  that  (ibid.) : 

The  Commission  nmnealv  requires  applicants  to  make 
a  full  disclosure  of  aH  material  facts.  The  burden  is 
on  them  of  showing  affirmatively  that  the  acquisition 
or  merger  is  consistent  with  the  public  interest. 

See  also  to  the  same  effect,  Eschbach  v.  Contractors,  Pacific 
Naval  Air  Bases,  181  F.  2d  860, 864  (C.  A.  7) ;  Evans  v.  United 
States,  65  F.  Supp.  183  (three- judge  district  court),  affirmed, 
329  U.  S.  668;  Alton  Railroad  Co.  v.  United  States,  315  U.  S. 
15,  25;  Irvin  v.  Hobby,  131  F.  Supp.  851,  865  (N.  D.  Iowa); 
Norment  v.  Hobby,  124  F.  Supp.  489  (D.  Ala.). 

2.  Applying  these  principles  to  the  case  at  bar,  appellee  has 
patently  failed  both  to  meet  his  initial  burden  of  proof  and  to 
make  the  full  disclosure  required  of  him.  The  answer  to  the 
question  whether  appellee  was  a  member  of  the  Communist 
Party  prior  to  June  3, 1954,  is  an  extremely  important  and  obvi¬ 
ously  relevant  item  of  information  to  be  considered  in  deciding 
whether  appellee  falls  within  any  one  of  the  categories  of 
Section  51.135  of  the  regulations.  Cf.  United  States  v.  Eisler, 

“The  applicable  statute,  16  U.  S.  C.  824b  (a),  provides:  “No  public  utility 
shall  *  *  *  consolidate  [its]  facilities  *  *  •  with  those  of  any  other  per¬ 
son  •  *  *  without  first  having  secured  an  order  of  the  Commission  author¬ 
izing  it  to  do  so.  *  *  •  [I]f  the  Commission  finds  that  the  proposed  *  *  * 
consolidation  •  *  •  wiU  be  consistent  with  the  public  interest,  it  shall  ap¬ 
prove  the  same.” 
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75  F.  Supp.  640,  644,  646  (D.  D.  C.),  affirmed,  84  U.  S.  App. 
D.  C.  404, 176  F.  2d  21,  certiorari  denied,  337  U.  S.  958.  Under 
the  regulations,  appellee  was  under  a  duty  to  supply  this  basic 
information.  He  was  requested  to  do  this  in  the  letter  of  De¬ 
cember  3,  1954  (J.  A.  46).  He  was  again  requested  to  do  this 
at  the  hearing,  when  he  was  asked  the  following  questions: 

*  *  *  have  you  ever  been  a  member  of  the  Communist 
Party,  U.  S.  A.  or  the  Communist  Political  Association? 

'  [ J.  A.  80.] 20 

*  *  *  I  would  like  to  ask  you — and  I  will  explain  why 
I  select  this  date  of  June  25,  1950;  that  happens  to  be 
the  date  on  which  the  North  Korean  forces  invaded 
South  Korea — if  on  or  after  that  date  you  have  ever 
been  a  member  of  the  Communist  Party,  Mr.  Boudin. 
[ J.  A.  93.]  21 

Both  the  written  and  the  oral  requests  for  this  basic  informa¬ 
tion  were  declined  by  appellee.  He  refused  to  accept  his  burden 
of  making  a  prima  facie  showing  of  entitlement  to  a  passport. 
Appellee  thus  failed  to  show  that,  substantively,  he  fell  within 
the  class  of  those  entitled  to  passport  facilities.  In  the  circum¬ 
stances,  appellee  was  not  only  not  entitled  to  a  passport  but  was 
not  entitled  to  be  considered  a  bona  fide  "applicant”  clothed 
with  the  rights  and  privileges  accorded  to  such  persons. 

The  record  clearly  reveals  appellee’s  mistaken  notions  as  to 
where  the  burden  lay.  Far  from  conceding  his  initial  duty  to 
establish  a  prima  facie  case  of  entitlement  by  making  full  dis¬ 
closure  of  relevant  matters,  appellee  was  plainly  of  the  view 
throughout  the  proceedings  before  the  Board  of  Passport  Ap¬ 
peals  that  it  was  appellant  who  was  obliged  ab  initio  not  merely 
to  make  a  prima  facie  demonstration  of  appellee’s  failure  to 
qualify  for  a  passport,  but  to  produce  conclusive  evidence  of 
the  kind  which  would  be  admissible  in  a  judicial  hearing. 

In  this  posture,  appellee’s  status  here  is  no  higher  than  that 
of  the  applicant  in  Brooks  v.  Laws,  supra.  The  Court  there 

*  The  Board’s  ruling  sustaining  the  relevancy  of  this  question  appears  at 
page  86  of  the  Joint  Appendix.  Boudin’s  refusal  to  answer  the  question  and 
his  asserted  reasons  therefor  follow  immediately  thereafter. 

11  Appellee’s  substantial  refusal  to  answer  this  question  foUows  on  the 
same  and  following  page. 
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held,  as  we  have  noted  (supra,  pp.  20,  21),  that  the  applicant’s 
failure  to  “show  by  his  application  that  he  was  within  the  class 
of  those  entitled”  precluded  not  only  the  granting  of  the  right 
or  privilege  sought  but  a  hearing  on  the  question  of  entitlement 
as  well.  That  holding  is  squarely  applicable  to  the  present 
case.  Since  appellee  failed  to  submit  a  complete  application, 
failed  to  meet  his  initial  burden  of  proof,  and  failed  to  make  due 
disclosure,  he  has  failed  to  establish  “the  prerequisite  to  the 
right  to  [the]  hearing”  (208  F.  2d  at  29)  which  the  court  below 
has  ordered  the  Department  of  State  to  afford  appellee. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that 
the  District  Court’s  order  of  November  22,  1955,  should  be 
vacated. 

Leo  A.  Rover, 

United  States  Attorney, 
Paul  A.  Sweeney, 

Benjamin  Forman, 

B.  Jenkins  Middleton, 
Attorneys,  Department  of  Justice. 
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Statement  of  Questions  Presented 

A  native-born  citizen  of  the  United  States,  having  been 
granted  a  limited  passport  by  the  Secretary  of  State  in 
June,  1954,  on  his  execution  of  an  affidavit  required  by  the 
Passport  Office  that  he  was  then  not  a  member  of  the  Com¬ 
munist  Party  nor  otherwise  a  person  contemplated  by 
Section  51.135(a)  of  the  Passport  Regulations  nor  going 
abroad  to  engage  in  activities  contemplated  by  Section 
51.135(c)  of  the  Regulations,  wTas  denied  an  extension  of 
that  passport  because  the  Secretary  concluded  that  he  was 
“a  supporter  of  the  Communist  movement/’ 

In  the  opinion  of  appellee,1  the  questions  presented  by 
these  appeals  are: 

1.  Whether  the  right  to  travel  is  protected  by  the  Con¬ 
stitution;  whether  a  passport  is  essential  to  the  exercise 
of  that  right;  and  whether  a  passport  may  be  denied  with¬ 
out  due  process. 

2.  Whether  the  decision  of  the  Secretary  of  State  to 
deny  a  passport  extension,  based,  in  part,  on  secret  in¬ 
formation  dehors  the  record  and  undisclosed  to  the  pass¬ 
port  applicant,  violates  the  constitutional  requirements 
of  procedural  due  process. 

3.  Whether  the  Passport  Regulations,2  purportedly  pur¬ 
suant  to  which  that  decision  of  denial  was  reached,  violate 
the  constitutional  requirements  of  procedural  due  process. 

4.  Whether  such  denial  of  a  passport  extension  violates 
the  constitutional  requirements  of  substantive  due  process. 

1  Plaintiff  below  is  appellee  in  No.  13031  and  appellant  in  No. 
13130.  To  avoid  confusion,  plaintiff  will  be  designated  throughout 
this  brief  as  appellee,  and  defendant  below  as  appellant. 

2  The  term  “Passport  Regulations”,  as  used  in  this  brief,  refers 
to  those  regulations  of  the  Secretary  of  State  codified  as  22  C.  F.  R. 
51.135  to  51.143  and  22  C.  F.  R.  51.151  to  51.170. 


5.  Whether  such  denial  of  a  passport  extension  violates 
the  First  Amendment  to  the  Constitution. 

6a.  Whether  22  U.  S.  C.  211a  confers  on  the  Secretary 
of  State  rule-making  and  discretionary  authority  to  impose 
substantive  tests  for  passport  applicants  other  than  with 
respect  to  citizenship  and  allegiance;  and,  if  so,  whether 
the  statute,  to  that  extent,  constitutes  an  unconstitutional 
delegation  of  legislative  power. 

b.  Whether  the  Passport  Regulations  conflict  with  the 
statutory  test  of  citizenship  or  other  allegiance  and  with 
the  provisions  of  the  Internal  Security  Act  of  1950,  and 
are,  therefore,  invalid. 

c.  Whether  the  Passport  Regulations  are  invalid  because 
not  promulgated  in  conformance  with  Section  4  of  the  Ad¬ 
ministrative  Procedure  Act  (5  IT.  S.  C.  1003). 

7.  Whether  denial  of  a  passport  to  an  attorney  retained 
by  a  citizen  resident  abroad  who  is  a  defendant  in  a  Fed¬ 
eral  criminal  proceeding  deprives  that  non-resident  citizen 
of  the  effective  assistance  of  counsel  in  violation  of  the 
Fifth  and  Sixth  Amendments  to  the  Constitution. 

Additional  questions  presented  by  Appeal  No.  13130  are : 

S.  Whether,  in  a  case  where  concededly  there  is  no  gen¬ 
uine  issue  as  to  any  material  fact  and  the  issues  before  a 
district  court  are  solely  issues  of  law,  the  denial  by  that 
court  of  a  motion  for  summary  judgment  is  appealable  to 
a  court  of  appeals. 

9.  Whether  in  the  circumstances  of  this  case,  the  Dis¬ 
trict  Court  had  the  power  to  enter  and  should  have  entered 
an  order  directing  appellant  to  issue  a  passport  to  appellee, 
and  enjoining  appellant  from  denying  him  a  passport  under 
the  Passport  Regulations. 
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Statement  of  Points  on  Appeal  No.  13130 _  0 


Summary  of  Argument  ..... 
Argument  : 


I.  This  is  not  a  case  where  the  Secretary  of  State 
has  refused  to  issue  a  passport  for  failure,  by 
the  applicant,  to  complete  the  necessary  appli¬ 
cation  or  to  disclose  information  relevant  to 
the  application.  This  is  a  case,  rather,  in  which 
the  Secretary,  acting  on  an  application  deemed 
complete,  has  denied  a  passport  on  his  deter¬ 
mination  that  the  applicant  was  a  person  barred 
from  passport  facilities  by  the  substantive  pro¬ 
visions  of  the  Passport  Regulations.  Tn  any 
event,  appellant  could  not  lawfully  refuse  a 
passport  for  appellee’s  failure  to  state  whether 
or  not  he  had  in  the  past  been  a  member  of  the 
Communist  Party - - -  11 


A.  Appellant’s  denial  of  a  passport  to  appel¬ 
lee  was  based  on  his  decision  that  appellee 
was  a  person  barred  from  passport  facili¬ 
ties;  not  on  appellee’s  failure  to  complete 
an  application  - 


B.  Appellant  could  not  lawfully  refuse  to  issue 
a  passport  for  appellee’s  failure  to  state 
whether  or  not  he  had  in  the  past  been  a 
member  of  the  Communist  Party - 


11 


14 


11 
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C.  The  cases  cited  in  appellant’s  brief  do  not 
support  a  contrary  conclusion _  17 

II.  The  right  to  travel  is  a  basic  human  right,  pro¬ 
tected  by  the  Constitution.  A  passport  is  neces¬ 
sary  to  the  exercise  of  that  right  and  may  not 
be  denied  without  due  process _  20 

A.  Freedom  of  movement  is  an  attribute  of 

personal  liberty,  serving  important  purposes 
in  a  democratic  society _ 

B.  The  right  to  travel  is  protected  by  the 

Constitution _ 

C.  A  passport  is  essential  to  the  right  of  travel, 

and  its  denial  must  comply  with  due  process 
requirements _ 

III.  Appellant’s  denial  of  the  passport  extension  to 
appellee  violates  the  due  process  requirements 
of  the  Constitution _ 

A.  Appellant’s  denial  of  a  passport  on  the  basis 

of  secret,  undisclosed  “evidence”  violates 
procedural  due  process _ 25 

B.  Appellant’s  denial  of  a  passport  is  not  sup¬ 
ported  by  the  evidence _ 27 

C.  The  procedures  prescribed  by  the  Passport 

Regulations  and  here  applied  violate  pro¬ 
cedural  due  process  in  other  respects _  28 

D.  The  provisions  of  the  Administrative  Pro¬ 

cedure  Act  relating  to  adjudications,  hear¬ 
ings,  and  decisions  are  violated  by  the  Pass¬ 
port  Regulations _ 31 

E.  Appellant’s  denial  of  a  passport  to  appellee 

and  the  Passport  Regulations,  on  which  that 
denial  was  purportedly  based,  violate  the 
requirements  of  substantive  due  process _  32 
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IV.  Appellant’s  denial  of  a  passport  to  appellee 
impairs  his  rights  of  free  speech  and  associa¬ 
tion  in  violation  of  the  First  Amendment  to  the 
0 on st it nt ion  r — . , . i . .  . . — . 


35 


V.  The  Passport  Regulations  (a)  are  not  author¬ 
ized  by  statute,  (b)  conflict  with  the  will  of 
Congress,  and  (c)  "were  invalidly  promulgated...  38 

A.  The  governing  statute  did  not  empower  the 

Secretary  of  State  to  issue  substantive  regu¬ 
lations  and  if  construed  to  grant  such  au¬ 
thority,  it  involves  an  unconstitutional  "dele¬ 
gation  of  legislative  power _  38 

1.  22  IT.  S.  C.  211a  authorizes  regulations 

confined  to  prescribing  proof  of  citizen¬ 
ship  and  administrative  details _  38 

2.  If  the  1926  Statute  is  interpreted  to  con¬ 

fer  the  power  here  exercised  by  the  Sec¬ 
retary,  it  constitutes  an  invalid  delega¬ 
tion  of  legislative  power _  43 

B.  The  regulations  conflict  with  the  will  of 

Congress  _  47 

C.  The  Passport  Regulations  were  promul¬ 

gated  in  violation  of  the  Administrative 
Procedure  Act  _  49 


VI.  Appellant’s  refusal  to  issue  a  passport  to  ap¬ 
pellee  deprives  appellee’s  client,  David  N.  Left, 
of  the  effective  assistance  of  counsel,  in  viola¬ 
tion  of  the  Fifth  and  Sixth  Amendments  to  the 
Constitution _ 51 

VII.  This  Court  has  jurisdiction  of  appellee’s  appeal 
from  the  order  of  the  District  Court,  insofar 
as  it  denied  appellee’s  motion  for  a  preliminary 
injunction  and  for  a  summary  judgment _  52 


IV 
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VTII.  Tlie  District  Court  had  the  power  to  enter  and 
should  have  entered  an  order  granting  appellee 
the  declaratory  and  injunctive  relief  requested 
in  the  complaint _  53 
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Htttteii  States  ffimirt  nf  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

*  BRIEF  FOR  APPELLEE 
►  1  ■■  — ” 

No.  13031 

JOHN  FOSTER  DULLES, 

v  Appellant, 

v. 

f 

•  LEONARD  B.  BOUDIN. 

Appellee. 

BRIEF  FOR  APPELLANT 
No.  13130 

LEONARD  B.  BOUDIN. 

Appellant, 

*  v. 

JOHN  FOSTER  DULLES, 

Appellee. 

On  Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 

Jurisdictional  Statement 

Appeal  No.  13130  is  an  appeal  from  the  order  below  ( J. 
►  A.  138)  insofar  as  it  denied  appellee’s  motion  for  a  pre¬ 
liminary  injunction  and  motion  for  a  summary  judgment. 
This  Court’s  jurisdiction  on  that  appeal  rests  on  28  U.  S.  C. 
1291  and  1292. 


I 


Counterstatement  of  the  Case 


1.  The  proceedings  in  the  State  Department. 

Appellee  is  a  native-born  citizen  of  the  United  States;  ac¬ 
tively  engaged,  since  1936,  in  the  practice  of  the  law ;  and  a 
member  in  good  standing  of  the  bars  of  the  State  of  New 
York,  the  Supreme  Court  of  the  United  States,  this  Court, 
and  other  courts  ( J.  A.  1, 12). 

On  April  28,  1954,  appellee  filed  with  the  Department  of 
State,  an  application  for  a  passport  to  enable  him  to  travel 
to  Europe,  for  pleasure  and  business,  and,  particularly,  to 
consult  with  and  advise  certain  of  his  clients,  then  resident 
abroad  (J.  A.  12-13, 19-22). 

On  May  25, 1954,  Mrs.  Ruth  B.  Shipley,  the  then  Director 
of  the  Passport  Office,  advised  appellee  that  the  State  De¬ 
partment  had  “tentatively”  disapproved  his  application  on 
the  ground  that  the  grant  of  passport  facilities  was  pre¬ 
cluded  by  Section  51.135  of  the  Passport  Regulations,  for 
the  reason  that  “it  has  been  alleged  that  you  are  a  Com-j 
munist”  (J.  A.  13,  23). 

Subsequently,  on  June  2  and  3,  1954,  appellee  met  with 
Mrs.  Shipley,  and  she,  after  discussion,  agreed  to  issuance 
of  a  limited  passport  if  appellee  would  execute  an  affidavit 
in  accordance  with  the  Passport  Regulations  (jTatisi. 
Appellee’s  objection  to  that  condition  unavailing,  he  did  ex¬ 
ecute  an  affidavit  in  a  form  on  which  Mrs.  Shipley  and  he 
agreed  and  which  she  regarded  as  satisfactory  and  in 
compliance  with  the  Regulations  (J.  A.  13-14,  46).  That 
affidavit,  executed  by  appellee  on  June  3,  1954,  before  an 
officer  of  the  Passport  Office,  reads,  as  follows  (J.  A. 
24-25) : 

“I  am  not  a  member  of  the  Communist  Party  nor  am 
I  otherwise  a  person  described  in  Regulation  51.135 
subsection  (a).  I  am  not  going  abroad  to  engage  in  ac- 
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tivities  which  will  advance  the  Communist  movement 
inviolation  of  subsection  (c),  but  for  the  purpose  in¬ 
dicated  in  my  correspondence  with  the  Passport  Office.” 

Thereupon,  on  June  3,  1954,  a  passport  issued  to  appel¬ 
lee,  limited  to  four  mnpths  duration  and  for  travel  only  to 
and  in  the  British  Isles,  France,  the  Netherlands,  and  Switz¬ 
erland  (J.  A.  14,  46).  Appellee  thereupon  travelled  to 
Europe  under  the  passport,  and  in  doing  so,  complied  with 
all  pertinent  laws,  rules,  and  regulations  (J.  A.  2, 12, 14). 

On  October  20,  1954,  soon  after  his  return  to  the  United 
States,  appellee  requested  that  his  passport  be  extended  to 
the^ standard  two-year  period  of  duration  und-  bo-amended 
toellmmate  the  restricti^gpograyffiTpallimitations  (J.  A. 
14^257^6}^  He  was  first  advised  that  a  limited  passport 
similar  to  that  previously  issued  could  be  granted  him,  but 
he  insisted  on  a  passport  in  the  usual  form  ( J.  A.  29).  Sub¬ 
sequently  by  reason  of  his  urgent  need  to  go  to  Europe  on 
behalf  of  his  clients,  appellee  agreed  to  accept  a  further 
limitedjjasspor^but  now  he  was  told  it  was  “too  late”  and 
that  no  passport  whatever  would  issue  (J.  A.  30).  After 
discussion  with  Mrs.  Shipley,  however,  on  February  1, 1955, 
she  _agreed  to  grant  appellee  the  passport  extension  for  the 
usual  duration  and  without  geographical  limitations,  as  he 
had  initially  requested;  and  she  directed  the  issuance  of 
such  a  standard  passport  to  appellee  (J.  A.  14-15,  26,  46- 
47). 

The  extended  passport,  hovrever,  never  did  issue.  In¬ 
stead,  on  February  24,  1955,  Mrs.  Shipley  advised  him  that 
( J.  A.  26) : 

“  *  *  *  the  Department  subsequently  received  evi¬ 
dence  which  made  it  necessary  to  hold  that  your  case 
falls  within  the  scope  of  Section  51.135  of  the  Passport 
Regulations,  and  that  you  are,  thus,  ineligible  to  obtain 
further  passport  facilities.  In  this  connection^^szi- 
c^ftec-Jfas  been  obtained  that  you  were^  a  memb^i'of 
the.  Communist  Party,  and  reports  of'yOur  activities 
in  recent  years  indicate  that  if  vour  membership  was 
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terminated,  it  was  under  such  circumstances  as  to  war¬ 
rant  the  conclusion,  not  otherwise  rebutted  by  the  evi- 


Appellee  was  further  advised  that  he  might  aggead  that  de¬ 
cision  to  the  Board  of  Passport  Appeals  (J.  A.  26-27). 

Appellee  did  file  an  appeal  to  that  Board  (J.  A.  27-32) ; 
and,  on  May  6,  1955,  a  “hearing”  was  held  before  a  panel 
of  the  Board  ( J.  A.  56-132).  After  filing  written  objections 
to  the  validity  of  the  Passport  Regulations  (J.  A.  33-34, 
60-62),  appellee  testified  under  oath  that  the  averments  of 
his  June  3,  1954,  off  davit  (J.  A.  24-25)  had  remained  true 
since  that  date  ( J.  A  US-64).  Appellee  was  then  interro¬ 
gated  concerning  his  past  associations,  writings,  repre¬ 
sentation  of  clients,  and  public  speeches  ( J .  A.  74-125, 
passim).  No  evidence,  testimonial  or  documentary,  was 
offered  by  any  representative  of  the  Department  of  State. 
During  the  course  of  this  hearing,  the  chairman  of  the 
Board  expressly  stated  that  in  determining  what  recom¬ 
mendation  it  would  make  to  the  Secretary  of  State,  it  would 
consider  and  rely  on  “confidential  reports  of  investigation” 
not  disclosed  to  appellee  (J.  A.  60,  102-103). 

Appellee  was  not  notified  of  the  Board’s  recommendation, 
but,  on  May  27,  1955,  appellant  advised  appellee  that  the 
Board  had  submitted  a  recommendation,  and  that  (J.  A. 
35,  47) : 

“After  a  review  of  the  entire  record  and  on  the  basis 
of  all  the  evidence,  including  that  contained  in  confi¬ 
dential  reports  of  investigation,  the  Secretary  has  dis¬ 
approved  your  request  for  a  passport  on  the  ground 
that  the  granting  of  passport  facilities  to  you  is  pre¬ 
cluded  under  the  provisions  of  Section  51,135  of  the 
Passport  Regulations.” 


;> 

2.  The  proceedings  in  the  District  Court  and  this  Court. 

The  proceedings  in  the  District  Court,  following  the  filing 
of  appellee’s  complaint  on  August  30,  1955, 3  and  in  this 
Court  on  appeal  have  been  adequately  stated  in  appellant’s 
brief,  at  pages  5-7. 

Statutes  and  Regulations  Involved 

The  pertinent  statutes  and  certain  of  the  pertinent  regu¬ 
lations  are  set  forth  in  appellant’s  brief  (pp.  7-12).  The 
following  sections  of  the  Passport  Regulations,4  omitted  in 
appellant’s  brief,  are  also  pertinent : 

51.157  Petition .  An  applicant  desiring  to  take  an 
appeal  shall,  within  thirty  calendar  days  after  receipt 
of  the  advice  of  adverse  decision  by  the  Passport  Office 
file  with  the  Board  a  written  petition  under  oath  or 
affirmation  which  shall,  in  plain  and  concise  language, 
refute  or  explain  the  reasons  stated  by  the  Passport 
Office  for  its  decision.” 

51.163  Hearings.  The  Passport  file  and  anyjother 
pertinent  Government  files  shall  be  considered  as  part 
of  the  evidence  in  each  case  without  testimony  or  other 
formality  as  to  admissibility.  Such  files  mav  not  be 
e^vamined  by  the  applicant,  except  the  applicant  may 
examine  his  application  or  any  paper  wrhich  he  has  sub¬ 
mitted  in  connection  with  his  application  or  appeal. 

3  Soon  after  this  Court,  on  June  2,  1955,  had  entered  its  order  in 
Dulles  v.  Nathan,  No.  127  (see  225  F.  2d  29),  appellee’s  attorney 
had  requested  appellant  to  reconsider  his  decision  denying  a  passport 
to  appellee.  Appellant  had  agreed  to  accord  such  reconsideration 
“‘particularly  in  the  light  of  the  decision  in  the  Shachtman  case’* 
(J.  A.  40-41).  Despite  appellee’s  efforts  to  secure  a  ruling  on  such 
reconsideration,  however  (see  J.  A.  41-44),  the  last  advice  from 
appellant,  on  August  26,  1955,  had  been  that  “Certain  necessary  in¬ 
quiries  have  not  been  completed,  and  the  Department  is  unable  at 
this  time  to  reverse  its  decision  of  May  27,  1955”  (J.  A.  45). 

4  As  already  noted,  we  use  the  term  “Passport  Regulations”  to 
refer  to  the  regulations  codified  at  22  C.  F.  R.  51.135  to  51.143  and 
51.151  to  51.170. 


The  applicant  may  appear  and  testify  in  his  own  behalf, 
be  represented  by  counsel  subject  to  the  provisions  of 
$  51.161,  present  witnesses  and  offer  other  evidence  in 
his  own  behalf.  The  applicant  and  all  witnesses  may 
be  cross-examined  by  anv  member  of  the  Ba&pd-ogJts 
counsel.  If  any  witness  whom  tne  applicant  wishes  to 
calTls  unable  to  appear  personally,  the  Board  may,  in 
its  discretion,  accept  an  affidavit  by  him  or  order  evi¬ 
dence  to  be  taken  by  deposition.  Such  depositions  may 
be  taken  before  any  person  designated  bv  the  Board 
and  such  designee  is  hereby  authorized  to  administer 
oaths  or  affirmations  for  the  purpose  of  the  depositions. 
The  Board  shall  conduct  the  hearing  proceedings  in 
such  manner  as  to  protect  from  disclosure  inf^rmatlfm  i 
affecting  flip  naiionflkspf>nritAL  Qr-XendinpLto  disclose_or  \  " 
compromise  investigatige-#o4iuLe^p7inethp3s?>  ^ 

51.169  Notice  of  decision.  The  Board  shall  com¬ 
municate  the  action  recommended  under  §  51.140  on  all 
cases  appealed  to  it,  to  the  Secretary  of  State.  The 
decision  of  the  Secretary  of  State  shall  be  notified  in 
writing  to  the  applicant.  Such  notice  shall  be  given  the 
applicant  as  promptly  as  possible  after  his  hearing 
before  the  Board.” 


Statement  of  Points  on  Appeal  No.  13130 

The  District  Court  erred  in 

1.  Denying  appellee’s  motions  for  a  preliminary  injunc¬ 
tion  and  for  a  summary  judgment. 

2.  Failing  to  enter  a  judgment  declaring  that  appellee  is 
entitled  to  a  passport:  and  that  the  Passport  Regulations 
are  invalid. 

3.  Failing  to  enjoin  appellant  from  continuing  to  deny 
a  passport  and  to  order  appellant  to  issue  a  passport  to 
appellee. 

4.  Failing  to  grant  appellee  a  preliminary  injunction 
pendente  lite  in  the  respects  noted  in  “3”. 


Summary  of  Argument 

1.  (a)  This  is  not  such  a  case  as  the  Government’s  brief 
assumes :  where  the  Secretary  of  State  has  refused  to  issue 
a  passport  for  .an  applicant’s  failure  to  rnmplpfp  the  npees- 
sarv  application  or  to  disclose  information  relevant  to  the 
application,  father,  here,  the  Secretary,  acting  on  an  ap¬ 
plication  deeme(Lcomplete.  has  denied  a  passport  on  his 
determination  that  appellee  is  a  person  to  whom  passport 
facilities  are  barred  by  the  substantive  provisions  of  the.. 
Passport  Regulations.  Consequently,  this  case  raises  sub- 
stantial  statutory  and  constitutional  questions;  and  the  is¬ 
sues  raised  by  appellant’s  brief  are  not  pertinent. 

(b)  Even  if  they  were  pertinent,  however,  the  Gov¬ 
ernment’s  position  is  unsound.  For,  the  Secretary  of  State 
could  not  lawfully  refuse  to  issue  a  passport  for  appellee’s 
failure  to  state  whether  or  not  he.  had  in  the  oast  been  a 
member  of  the  Communist  Party.  The  Passport  Regula¬ 
tions,  which  bar  passports  to  persons  in  certain  described 
classes,  in  tor^is  of  present,  not  of  past  activities. 

Appellee’s  affidavit  and  testimony  negate  anv  such  present 
activity.  Inquiry  into  his  p^si—histofy  is  therefore  irrele¬ 
vant,  constitutes  merely  a  fishing  expedition,  and  has  no 
legitimate  end.  In  substance,  the  Government  w~ould  im¬ 
pose,  as  a  condition  on  the  grant  of  a  passport,  the  execu¬ 
tion  of  an  exmtxgatory  oath.  Such  a  test  oath,  in  a  case 
like  this  one,  is  unlawful. 

2.  This  Court’s  recent  decision  in  Shachtman  v.  Dulles 
establishes  the  right  to  travel  as  a  natural  and  constitu¬ 
tional  ripjdft.  History,  precedent,  and  considerations  at¬ 
tendant  upon  a  democratic  system  support  that  conclusion. 
At  present,  a  passport  is  indispensable  for  travel  abroad. 
Consequently,  a  passport  denial  constitutes  a  deprivation 
of  liberty,  and  it  may  not  be  effected  except  in  accordance 
with  the  requirements  of  substantive___amb- procedural 
due  process. 
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3.  Appellant’s  denial  of  a  passport  to  appellee  violates 
the  due  process  requirements  of  the  Constitution. 


(a)  Procedural  due  process  is  violated  because  the  pass¬ 
port  denial^  was  based  on  secret,  undisclosed  “evidence’’. 
The Jnvaiijfty  oFadministratlve  action  predicated  on  un¬ 
disclosed  “£a$£s”  is  well  established.  Moreover,  the  denial 
here  is  not  supported  by  the  evidence  of  record.  Assum¬ 
ing  the  propriety  of  the  classifications  embodied  in  the  Pass¬ 
port  Regulations,  the  evjdg»cp--c.lpnrly  Hpranristrfltpg  that 
appellee  is  not  a  person  within  any  of  th£_class£s__tEere 
clefi»o£aMJ^h,erefore^_Q2L^ll-co»ntsr^ligiblalQiLpa^spor^ 
facilities.  Furthermore,  the  Passport  Regulations  violate 
procedural  due  process  in  many  other  respects.  And, 
finally,  the  regulations  do  not  comply  with  the  requirements 
of  the  Administrative  Procedure  Act,  applicable  here,  re¬ 
lating  to  adjudications,  hearings,  and  decisions. 


(b)  SuJj£tafttui£  due  process  is  also  violated.  First,  the 
ground  advanced  by  appellant  to  justify  his  denial — that 
appellee  is  “a  supporter  of  the  Communist  piovernent” — 
does  gpt  appear  in  the  Passport  Regulations  as  a  standard 
fqr  pflssprr*  dp™1*0!  Thus,  even  on  the  ground  stated,  ap¬ 
pellant’s  action  is  indefensible.  Moreover,  the  term  “jmp- 
pAffor-  nf  thp  flommunist  movement”  is  vague  and  unfi&r- 
tjnn  and  cannot  supply  a  constitutional  basis^for_adminis- 
irative  invasion  of  a  person’s  liberty.  This  vice  of  vague¬ 
ness  and  uncertainty,  in  addition,  taints  all  the  other  sub¬ 
stantive  provisions  of  the  Passport  Regulations. 


4.  Appellant’s  denial  of  a  passport  impairs  appellee’s 
rights  of  free  speech  and  association,  in  violation  of  the 
First  Amendment  to  the  Constitution.  Appellant  acknowl¬ 
edges  that  the  denial  is  based  on  appelteeiviews  and jis- 
sociations.  Thus,  it  is  obviously  designed  as  punishment 
ftfTpasT  expression  of  such  views  and  past  associations  or 
to  prevent  expression  of  such  opinions  or  such  associations 
in  the  future.  In  either  event,  it  constitutes  an  abridgment 
of  freedom  of  speech  and  assembly  in  violation  of  the  First 
Amendment. 
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5.  (a)  The  Passport  Regulations,  purportedly  pursuant 
to  which  appellant  has  denied  a  passport  to  appellee,  were 
not  authorized  by  the  Congress.  The  statute  relied  on  as 
authority  for  the  regulations,  22  U.  S.  C.  211a,  empowers 
the  President  and  his  delegee,  the  Secretary  of  State,  to 
promulgate  only  regulations  substantively  as  to  matters 
of  citizenship  and  allegiance,  and  administratively  as  to 
matters  of  routine.  The  history  of  passport  administration 
and  legislation  plainly  demonstrates  that  it  was  such  limited 
discretion  which  Congress  intended  to  vest  in  the  President 
arid  tHe^ Secretary  of  State.  The  Passport  Regulations,  how¬ 
ever,  far  exceed  those  limits. 


If  one  were  to  adopt  the  Government’s  view:  that  22 
U.  S.  C.  211a  empowers  the  President  and  the  Secretary 
of  State,  as  he  has  here  done,  to  establish  categories  of 
citizens,  who,  for  substantive  reasons,  are  ineligible  for 
passports — there  would  be  considerable  doubt  as  to  the  con¬ 
stitutionality  of  the  statute.  This  because,  since  the  stat¬ 
ute  prescribes  np  standards  whatever  for  IhA-ayrtrisp  of 
such  discretion  bv  the  President.  nr_the  Secretary  of  State, 
it  would,  so  read,  constitute  an  unconstitutional  -d/dpgfltjrm 
of  legislative  power. 


(b)  The  Passport  Regulations  conflict  with  the 
Congress.  The  long  standing  Congressional  mandate  that 
‘•persons  *  *  *  whether  citizens  or  not,’* 

to  the  United  States  shall  be  entitled  to  passports  has  been 
modified  only  by  the  Internal  Security  Act  of  This 

latter  Act  provides  that,  if  a  “Communist  organization”  is 
registered  under  the  Act  or  becomes  subject  to  a  final  order 
directing  it  to  register,  it  is  unlawful  for  members  to  apply 
for  or  use  a  passport.  But  no  organization  has  as  yet  reg¬ 
istered  or  been  required  to  register.  And  the  statutory 
proscription  would  in  any  case  apply  only  to  those  who 
continued  to  remain  members  after  registration  or  require¬ 
ment  for  registration.  Thus,  the  Passport  Regulations  are 
inconsistent  with  the  will  of  Congress,  as  explicitly  noted 
in  legislation  with  respect  to  this  very  field. 
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(c)  The  Passport  Regulations  were  promulgated  in  vio¬ 
lation  of  those  provisions  of  the  Administrative  Procedure 
Act  which  relate  to  the  procedure  to  be  followed  in  the 
promulgation  of  administrative  rules  and  regulations.  And 
such  provisions  of  the  Administrative  Procedure  Act  are 
applicable  in  the  passport  field. 

G.  Appellant’s  denial  of  a  passport  deprives  one  of  ^ 
appellee’s  clients  of  the  effective  assistance  ofcounsel  which 
the  Fifth  and  Sixth  AmendmentTto~the  Constitution  guar¬ 
antee  to  him.  That  client,  David  N.  Leff,  is  a  defendant 
in  a  criminal  proceeding  pending  in  a  Federal  court.  Ap¬ 
pellee  represents  him  as  counsel.  As  a  direct  result  of  the 
denial  of  a  passport  to  appellee,  he  has  been  prevented 
from  going  abroad  to  consult  with  and  advise  Mr.  Leff. 

7.  This  Court  has  jurisdiction  of  appellee’s  appeal  from 
the  order  below,  insofar  as  that  order  denied  motions  for 
a  preliminary  injunction  and  for  a  summary  judgment. 
That  the  appeal  lies  from  denial  of  the  interlocutory  injunc¬ 
tion  is  clear.  That  the  appeal  also  lies  from  denial  of  the 
motion  for  summary  judgment  seems  equally  clear  in  view 
of  the  concession  of  the  parties  and  the  recognition  by  the 
court  below  that  this  case  presented  no  genuine  issue  as 
to  any  material  fact  and  the  further  fact  that  it  was  de¬ 
cided  as  a  matter  of  law. 

8.  The  District  Court  had  the  power  to  enter  and  should 
have  entered  an  order  granting  appellee  the  declaratory 
and  injunctive  relief  requested.  The  courts,  of  course,  have 
the  power,  by  injunction,  to  restrain  unlawful  action  by 
executive  officers  of  the  Government.  That  authority  is 
available  likewise  with  respect  to  the  Secretary  of  State  in 
his  administration  of  the  passport  functions.  Since  denial 
of  a  passport  to  appellee  was  an  unconstitutional  depriva¬ 
tion  of  his  rights  and  since  the  Passport  Regulations  are 
invalid,  appellee  is  entitled  to  a  judicial  declaration  to  that 
effect  and  to  an  injunction  restraining  appellant  from  con¬ 
tinued  impairment  of  his  rights. 
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ARGUMENT 

I 

This  is  not  a  case  where  the  Secretary  of  State  has  re¬ 
fused  to  issue  a  passport  for  failure,  by  the  applicant, 
to  complete  the  necessary  application  or  to  disclose  in¬ 
formation  relevant  to  the  application.  This  is  a  case, 
rather,  in  which  the  Secretary,  acting  on  an  application 
deemed  complete,  has  denied  a  passport  on  his  de¬ 
termination  that  the  applicant  was  a  person  barred  from 
passport  facilities  by  the  substantive  provisions  of  the 
Passport  Regulations.  In  any  event,  appellant  could  not 
lawfully  refuse  a  passport  for  appellee’s  failure  to  state 
whether  or  not  he  had  in  the  past  been  a  member  of  the 
Communist  Party. 

A.  Appellant’s  denial  of  a  passport  to  appellee  was  based  on 
his  decision  that  appellee  was  a  person  barred  from  pass¬ 
port  facilities;  not  on  appellee’s  failure  to  complete  an 
application. 

The  Government’s  brief  endeavors  to  recast  this  contro¬ 
versy  in  a  new  mold  and  thus  to  escape  joining  issue  with 
the  substantial  statutory  and  constitutional  questions  it 
poses.  This  Procrustean  effort  is  an  interesting  exercise 
in  legal  legerdemain,  but  it  just  does  not  square  with  the 
facts. 

Appellant  here  did  not  refuse  to  extend  appellee’s  pass¬ 
port,  as  Government  counsel  would  now  have  us  believe,  be¬ 
cause  appellee  had  failed  to  complete  his  application  or  to 
supply  information  relevant  thereto.  Appellant  denied  the 
passport  extension  requested  because  he  concluded  that  ap¬ 
pellee  was  a  person  within  Section J51.I35  of  the  Regulations 
and,  for  that  reason,  ineligible  for~ aTpassport  That  con¬ 
clusion  is  in  issue  here:  not  a  refusal  to  act  inspired  by  a 
defective  application. 
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Let  us  examine  the  record : 

On  May  25,  1954,  appellant’s  subordinate,  the  Director  of 
the  Passport  Office,  advised  that  appellee’s  application  had 
been  “tentatively”  disapproved  on  the  ground  that  its  grant 
“is  precluded  under  the  provisions  of  Section  51.135”  of 
the  Regulations,  because  “it  has  been  alleged  that  you  are 
a  Communist”  (J.  A.  23). 

On  June  3,  1954,  when  a  limited  passport  issued  to  ap¬ 
pellee,  the  same  official  insisted  that,  as  a  condition  to  its 
issuance,  appellee  execute— an—1 affidavit  tbpf  a 

person  described  in  Srction  51.135(a)  or  one  going  abroad 
for  purposes  in  violation  of  Section  51.135(c)  (J.  A.  13- 
14,  25). 

On  February  24, 1955,  appellee’s  application  for  passport 
extension  was  denied  because  the  State  Department  held 
that  his  case  came  “within  the  scope  of  Sect ipii__51. 135  of 
the  Passport  Regulations,”  reference  then  being  made  to 
“evidence”  that  he  was  a  member  of  the  Communist  Party, 
and,  if  his  membership  had  terminated,  that  it  was  under 
such  circumstances  as  to  warrant  the  conclusion  that  he 
continued  to  act  “in  the  furtherance  and  under  the  disci¬ 
pline  of  the  Communist  Party”  ( J.  A.  26).  Simultaneously, 
appellee  was  advised  that  he  might  appeal  that J^decjpion” 
to  the  Board  of  Passport  Appeals  ( J.  A.  26-27 ;  emphasis 
supplied). 

On  the  “hearing”  before  that  Board,  its  chairman  at  no 
time  suggested- that  appellee’s  application  had  been  incom¬ 
plete  or  otherwise  defective ;  to  the  contrary,  he  openecTfhe 
“hearing”  by  referring  to  the  rulipg^ of  the  Passport  Office 
under  Section  51.135  of  the  Regulations  and  stating  that 
the  purpose  of  the  “hearing”  was  to  permit  appellee  to  pre¬ 
sent  information  relevant  to  a  “final  decision”  (J.  A.  59-60). 

On  May  27,  1955,  appellant  advised  that  after  “a  review 
of  the  entire  record”,  he  had  disapproved  appellee’s  request 
for  a  passport  on  the  ground,  not  that  his  application  was 
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defective,  but  rather  that  a  granting  of  passport  was  pre¬ 
cluded  “under  the  provisions  of  Section  51.135”  of  the  Reg¬ 
ulations  (J.  A.  35). 

On  August  26, 1955,  appellant  advised  that,  notwithstand¬ 
ing  reconsideration,  the  State  Department  was  “unable 
*  *  *  to  reverse  its  decision  of  May  27,  1955”  (J.  A.  45: 
emphasis  supplied). 

Finally,  in  his  affidavit  of  October  14,  1955,  filed  below 
(J.  A.  46-49),  appellant  again  speaks  of  his  action  as  a 
**‘ decision”  to  deny  a  passport,  based  on  a  “decision”  of  the 
Board  of  Passport  Appeals  that  such  denial  was  required 
“under  the  provisions  of  Section  51.135”;  and  appellant 
seeks  to  justify  his  “decision”  by  his  “conclusion”  that  ap¬ 
pellee  “has  been  and  continues  to  be  a  supporter  of  the  Com¬ 
munist  movement”  (J.  A.  47,  49;  emphasis  supplied), 

Thus,  not  on  a  single  occasion  during  the  long  adminis¬ 
trative  history  of  this  case,  did  appellant  or  any  of  his  sub¬ 
ordinates  suggest  that  appellee’s  application  was  incom¬ 
plete  for  failure  to  furnish  necessary  informfllimw-Anstoad. 
at  every  point,  they  regarded^thg  application  as  complete, 
so  processed  itT  and  made'Theirjigterminatipns  not  on  pro- 
ce dural,  but  rather  onjubstantivp  grounds/* 

This,  then,  is  obviously  not  the  case  Government  counsel 
would  make  it.  Here,  an  application  having  been  completed 
and  duly  filed,  the  Secretary  of  State  has  denied  a  passport 
on  substantive  grounds.  There  is,  therefore,  unavoidably 
presented,  the  issue  of  the  legality  of  that  decision,  tested 
against  pertinent  statutory  and  constitutional  provisions. 
That  issue  was  decided  by  the  court  below.  And  there  is  no 

5  The  reference  in  appellant’s  affidavit  to  appellee’s  refusal  to  say 
whether  or  not  he  had  been  a  member  of  the  Communist  Party  prior 
to  June  3,  1954  (J.  A.  49),  which  Government  counsel  underscore 
and  would  elevate  to  prime  significance  (appellant’s  brief,  p.  6),  was 
plainly  not  deemed  in  any  sense  the  determinant  for  the  decision  of 
denial,  but,  rather,  only  one  of  the  iteraj^Qf^mforniatiog’’  from  which 
appellant  inferred  and  concluded  that  appellee  ‘‘was  still  a  supporter 
of  the  Communist  movement”. 
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doubt  that  its  ruling  is  eminently  correct.  We  have  noted 
an  appeal  from  the  District  Court’s  order  not  because  we 
quarrel  with  its  ruling,  but  only  because  the  relief  it  granted 
to  appellee  was  le^g  than  he  was  entitled  to. 

We  do  not  for  a  moment,  however,  concede  that  even  if 
this  were  such  a  case  as  the  Government’s  brief  paints, 
appellant’s  determination  could  be  justified.  To  the  con¬ 
trary,  it  is  our  view  that  appellant  may  not  deny  a  passport 
even  on  the  grounds  advanced  by  Government  counsel.  Be¬ 
cause  that  issue  is  raised  in  appellant’s  brief,  even  though 
it  is  not  an  issue  in  our  case,  we  consider  it  before  passing 
to  the  substantial  issues  which  our  case  poses. 

B.  Appellant  could  not  lawfully  refuse  to  issue  a  passport 
for  appellee’s  failure  to  state  whether  or  not  he  had  in 
the  past  been  a  member  of  the  Communist  Party. 

Appellant’s  argument  is  posited  on  the  provisions  of  22 
U.  S.  C.  213,  which  require  the  submission  by  every  pass¬ 
port  applicant  of  a  sworn  application  which  “shall  contain 
a  tr^erecital  of  each  and  every  matter  of  fact  which  may  be 
required  by  law  or  by  any  rules  authorized  by  law*  to  be 
stated  as  a  prerequisite  to  the  issuance  of  any  such  pass¬ 
port”;  and  on  the  assumption  that  Section  51.142  of  the 
Passport  Regulations,  providing  for  sworn  statements 
“with  respect  to  present  or  past  membership  in  the  Com¬ 
munist  Party,”  prescribes  such  “rules  authorized  by  law.” 

As  we  shall  show  (infra,  Point  V),  however,  Section 
51.142  was  not  authorized  by  law.  The  governing  enabling 
statute,  22  U.  S.  C.  211a,  did  not  in  fact  authorize  the  pro¬ 
mulgation  of  such  rules ;  and,  construction  of  the  statute  to 
permit  such  regulation  by  the  Secretary  of  State  would  ren¬ 
der  the  statute  invalid  as  an  unconstitutional  delegation  of 
the  legislative  power. 

Moreover,  the  denial  of  a  passport  for  failure  to  fur¬ 
nish  information  as  to  Communist  Party  membership  vel 
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non ,  particularly  in  the  circumstances  of  this  case,  consti¬ 
tutes  an  unconstitutional  deprivation  of  liberty  and 
property.6 

Appellee  here  made  and  filed  an  affidavit,  on  June  3, 1954, 
averring:  (1)  That  he  was  not  then  “a  member  of  the 
Communist  Party  nor  *  *  *  otherwise* a  person”  within  Sec¬ 
tion  51.135(a)  of  the  Passport  Regulations;  and  (2)  that 
he  was  “n^t.  going  abroad  to  engage  in  activities  which  will 
advance  the  Communist  movement  in  violation  of  subsection 
(c)”  (J.  A.  24-25).  On  May  6,  1955,  appellee  reaffirmed 
these  averments  and  testified  that  they  had  continued  to  be 
and  were  true  as  of  that  later  date  (J.  A.  63-64).  Nothing 
in  the  record  contradicts  appellee’s  sworn  statements. 

How,  then,  can  the  disclosure  of  the  facts  of  past  mem¬ 
bership  or  non-membership  in  the  Communist  Party  be 
pertinent  to  consideration  of  the  application  for  passport 
extension  ?  Section  51.135  of  the  Passport  Regulations  (and 
we  assume  the  validity  of  the  section  for  the  moment)  would 
bar  passports  to  persons  “who  arp  members  of  the  Commu¬ 
nist  Party  or  who  have  recently  terminated  such  member¬ 
ship  *  *  *  to  persons  “who  activities  which 

support  the  Communist  movement  *  *  *  as  a  result  of  di¬ 
rection,  domination,  or  control  exercised  over  them  by  the 
Communist  movement”;  to  persons  who  “are  going  abroad 
to  engage  in  activities  which  willadvance  the  Communist 
movement  for  the  purpose,  knowingly  and  wilfully  of  ad¬ 
vancing  that  movement”  (emphasis  supplied).  The  regu¬ 
lation  speaks  in  terms  of  present,  not  past  activity.  And 
appellee’s  affidavit  and  testimony,  unchallenged  and  undis¬ 
puted,  negates  any  such  present  activity. 

The  inquiry  into  the  past  history  of  appellee  which  ap¬ 
pellant  would  compel  is,  therefore,  nothing  more  than  “what 

6  As  this  Court  has  held  ( Shachtman  v.  Dulles,  225  F.  2d  93S). 
and  as  we  demonstrate  below  (infra.  Point  II),  the  right  to  travel 
abroad  is  an  attribute  of  personal  liberty  protected  by  the  Constitu¬ 
tion  from  governmental  invasion. 
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Mr.  Justice  Holmes  characterized  as  ‘a  fishing  expedition 
*  *  *  for  the  chance  that  something  discreditable  might 
turn  up’  (Ellis  v.  Interstate  Commerce  Commission,  237 
IT.  S.  434,  445) — an  undertaking  which  uniformly  has  met 
with  judicial  condemnation.”  Jones  v.  Securities  and  Ex¬ 
change  Commission,  298  U.  S.  1,  26,  and  cases  cited. 

Beyond  this,  and  more  basically,  the  “official  inquisition” 
which  appellant  would  impose  as  a  condition  to  the  grant  of 
passports  to  appellee  and  other  applicants  is  not  for  a 
“legitimate”  end.  Jones  v.  Securities  and  Exchange  Com¬ 
mission,  supra,  at  25-26. 

As  we  hereafter  demonstrate  (infra,  Point  IV),  the  de¬ 
nial  of  a  passport  because  of  associations  and  expressions 
of  belief,  lawful  in  themselves,  is  an  invasion  of  liberty  and 
property  in  violation  of  the  First  Amendment.  Moreover, 
insofar  as  such  denial  is  based  on  past  conduct,  it  consti¬ 
tutes  an  ex  post  facto  punishment  prohibited  by  the  Con¬ 
stitution.  See  Cummings  v.  Missouri,  4  Wall.  (71  U.  S.) 
277,  and  especiallv  at  320-322:  Ex  Parte  Garland,  4  Wall. 
(71  U.  S.)  333. 

In  substance,  the  affidavit  prescribed  by  Section  51.142 
of  the  Passport  Regulations  makes  the  exercise  of  a  citi¬ 
zen’s  right  to  travel  dependent  on  his  execution  of  an  ex- 
purgatory  oath.  Indeed,  according  to  appellant’s  brief,  the 
very  exercise  of  appellant’s  quasi-judicial  functions  is  like¬ 
wise  conditioned  on  such  an  oath.  But  Cummings  v.  Mis¬ 
souri  and  Ex  Parte  Garland,  supra,  held  such  test  oaths 
invalid  as  conditions  on  one’s  right  to  carry  on  his  vocation. 
And  a  test  oath  has  been  expressly  invalidated  as  a  cop- 
dition  to  judicial  relief.  Pierce  v.  Carsfcadon,  83  U.  S.  234. 
AfmostTsuch  oaths  have  been  sustained  only  in  the  limited 
areas  of  public-office  or  employment  (e.g.,  Garner  v.  Board 
of  Public  IFor£s7'S41  UT"ST?i6,  and  Gerende  v.  Board  of 
Supervisors,  341  U.  S.  56)  or  where  the  complex  functions 
of  the  National  Labor  Relations  Board  have  been  invoked 
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[American  Communications  Association  v.  Douds,  339  TT.  S. 
382). 

The  requirements  for  government  employment  are  not 
applicable  to  passport  applicants.  Edgerton,  C.  J.,  con¬ 
curring  in  Shachtman  v.  Dulles,  225  F.  2d  938,  944.  And 
there  is  a  vast  difference  between  the  “facilities  for  a  bet¬ 
ter  life”  which  the  Government  may  grant  or  refrain  from 
granting  (Frankfurter,  J.,  in  American  Communications 
Association  v.  Douds,  supra,  339  U.  S.  at  417),  and  the  in¬ 
herent  right  to.  travel  which  the  Government  here  is  pre¬ 
suming  "to  abridge.  Moreover,  in  no  case  where  an  oath 
lias  been  upheld  has  it  been  exacted,  as  here,  on  a  selective 
basis,  rather  than  from  all  members  of  a  specified  class. 
And,  unlike  Douds,  where,  as  the  Court  noted  (339  TJ.  S.  at 
402),  a  non-signing  union  officer  might  continue  his  vocation 
with  no  criminal  consequences,  appellee’s  travel  without  a 
passport  would  subject  him  to  penal  sanctions.  Finally, 
Pierce  v.  Carskadon,  supra,  clearly  requires  that  an  admin¬ 
istrative  proceeding  and  determination  with  respect  to  the 
constitutional  right  to  travel  shall  not  be  made  conditional 
on  the  tendering  of  an  expurgatorv  oath.7 

C.  The  cases  cited  in  appellant’s  brief  do  not  support  a  con¬ 
trary  conclusion. 

The  decisions  on  which  the  Government  relies  are  not  only 
quite  remote  from  the  issues  in  this  case;  they  afford  no 
basis  whatever  for  the  contentions  advanced  by  appellant. 

Thus,  Cohen  v.  Thompson,  101  N.  J.  L.  503,  129  A.  700, 
and  Cloverleaf  Trailer  Sales  Co.  v.  Borough  of  Pleasant 
Hills,  366  Pa.  116,  76  A.  2d  872,  involving  the  common  exer¬ 
cise  by  states  and  municipalities  of  their  police  power  to 
protect  the  health  of  their  inhabitants,  hold  merely  that 
permits — in  the  one  case  for  operation  of  a  restaurant,  in 

7  In  addition,  the  Passport  Regulations  are  silent  on  the  matter  of 
scienter,  a  requirement  held  essential  to  the  validity  of  an  expurga- 
torv  oath.  Wieman  v.  Updegraff.  344  U.  S.  183.  191. 


the  other  for  operation  of  a  trailer  camp — may  be  condi¬ 
tioned  on  a  showing  that  appropriate  facilities  have  been 
supplied  for  plumbing,  drainage,  etc.  This  is  plainly  quite 
a  different  matter  from  compelling  a  person,  admittedly 
a  citizen,  to  disclose  past  political  associations  as  a  condi¬ 
tion  to  the  present  exercise  of  his  constitutional  right  to 
travel. 

Nor  does  Brooks  v.  Laws,  92  App.  D.  C.  367,  208  F.  2d 
18,  on  which  appellant  so  strongly  relies,  afford  authority 
for  the  denial  of  a  hearing  to  a  passport  applicant,  as  ap¬ 
pellant  urges.  Brooks’  application  for  admission  to  the 
bar  itself  disclosed  that  he  lacked  the  requisite  legal  ex¬ 
perience  required  for  admission  and  thus  that  he  was,  on 
his  own  showing,  ineligible  for  admission.  Nevertheless, 
it  was  not  alone  on  that  score  that  the  Court  denied  Brooks 
the  hearjng  he  requested.  Brooks  had  failed  to  request 
one,  and,  in  any  event,  had  had  a  full  hearing  before  the 
Committee  on  Admissions  and  Grievances.  92  App.  D.  C. 
at  378.  Had  Brooks’  application  prima  farie^l brought  him 
within  the  class  of  eligibles,  there  is  no  question  that  he 
would  have  been  entitled  to  a  “fair  investigation,  with  such 
a  notice,  hearing  and  opportunity  to  answer  *  *  *  as  would 
constitute  due  process.”  Goldsmith' v.  Board  of  Tax  Ap¬ 
peals,  270  U.  S.  117,  123.8  In  the  present  case,  appellee, 
by  proof  of  his  citizenship,  established  at  least  his  prima- 
facie  eligibility  for  a  passport.  A  passport  consequently 
could  not  be  constitutionally  denied  to  him  without,  at  the 
minimum,  a  due  process  hearing  and  determination. 

Spears  v.  State  Bar  of  California,  211  Cal.  183,  294  P. 
697,  and  Rosencranz  v.  Tidrington,  193  Ind.  472,  141  N.  E. 
58,  hold  merely  that  where  “good  moral  character”  is  a 
condition  to  admission  to  the  bar,  a  prima  facie  shqying  to 
that  end  must  be  made  by  the  applicant.  In  Neither  case 
was  a  refusal  to  make  such  a  showing  at  issue;  rather,  in 

8  Note,  also,  the  opinion  of  Edgerton,  J.,  concurring,  92  App.  D.  C. 
at  381,  that  applicants  for  admission  may  not  be  rejected  on  the 
basis  of  secret,  undisclosed  evidence. 
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each  case,  a  hearing  had  been  afforded^.  and  admission  de¬ 
nied  because  oF  conflicting  evidence  on  the  question  of 
character. 

In  Great  Western  Broadcasting  Ass’n  v.  F.  C.  C.,  68 
App.  D.  C.  119,  94  F.  2d  244,  the  applicant's  failure  to  fur¬ 
nish  all  the  information  called  for  by  the  Commission,  which 
the  Commission  advanced  as  a  ground  for  its  denial  of  the 
applications,  was  not  even  considered  by  this  Court.  In¬ 
stead,  notwithstanding  such  alleged  failure,  an  administra¬ 
tive  hearing  had  been  held,  and  the  Court  carefully  re¬ 
viewed  the  administrative  record  and  concluded  that  the 
Commission's  findings — particularly  as  to  lack  of  adequate 
financial  qualifications — were  supported  by  the  evidence. 

Middlesboro  Liquor  &  Wine  Co.  v.  Berkshire,  77  App. 
D.  C.  88,  133  F.  2d  39,  is  to  the  same  effect.  There,  the 
Court  upheld  the  administrative  annulment  of  a  liquor 
permit  on  the  ground  that  it  had  been  procured  by  fraud, 
concealment,  and  misrepresentation  of  material  factST^Sot 
at  all  on  the  ground  of  a  failure  to  make  a  prima  facie 
showing  of  eligibility. 

Discussion  of  the  other  cases  cited  is  unnecessary.  It 
is  sufficient  to  note  that  r^me  of  the  decisions  reh|,d  on  even 
suggests  that  once  a  citizen  has  affirmatively  established 
his  prima  facie  eligibility  for  a  license  or  a  certificate  evi¬ 
dencing  rights  granted  by  law  or  privileges  extended  by 
the  Government,  he  is  then  required  as  well  to  undertake 
the  burden  of  proving  the  negative  proposition  that  he 
does  not  come  within  exceptions  which  may  have  been  pro¬ 
vided  to  the  general  class  of  eligibles.  It  is  just  that  prop¬ 
osition  which  appellant  is  here  advancing.  There  is  no 
question  that,  by  statute,  citizens  are  entitled  to  passports. 
By  regulation,  however,  the  Secretary  has  established  ex¬ 
ceptions  to  this  general  class  of  eligibles.  He  does  not  re¬ 
quire  that  all  applicants  demonstrate  the  inapplicability 
of  these  exceptions  to  their  cases.  Rather,  he  claims  the 
power  to  select  any  one  applicant,  at  his  whim  and  caprice. 


and  to  impose  on  that  applicant  alone,  without  more,  the 
onus,  by  aj&lasrit,  pf-sreoyin^  himself  outside  the  excep- 
tional^glasses.  Failing  which,  says  the  SecretaryTHe-need 

Thereby,  he  would  “sub¬ 
vert"  the  presumptions  of  innocence,  and  alter  the  rules  of 
evidence,  which  heretofore  *  *  *  have  been  supposed  to  be 
fundamental  and  unchangeable  *  *  *  [He  would]  assume 
that  the  *  *  *  [applicant  is]  guilty;  *  *  *  call  upon  *  *  * 
[him]  to  establish  •  *  *  [his]  innocence;  and  *  *  *  declare 
that  such  innocence  can  be  shown  only  in  one  way — by  an 
inquisition  #  *  •  into  the  conscience  of  the  *  *  *  [applicant].” 
Cummings  v.  Missouri,  supra,  4  Wall,  at  328. 

We  now  address  ourselves  to  the  issue  -which  the  present 
case  truly  presents:  the  validity  of  a  decision  by  the 
Secretary  of  State  to  deny  a  passport  extension  to  appellee 
for  substantive  reasons  purportedly  embraced  within  the 
framework  of  Section  51.135  of  the  Passport  Regulations. 

II 

The  right  to  travel  is  a  basic  human  right,  protected 
by  the  Constitution.  A  passport  is  necessary  to  the  ex¬ 
ercise  of  that  right  and  may  not  be  denied  without  due 
process. 

A.  Freedom  of  movement  is  an  attribute  of  personal  liberty, 
serving  important  purposes  in  a  democratic  society. 

In  Shachtman  v.  Dulles, _ App.  D.  C. _ ,  225  Fed.  2d 

938,  941,  this  Court  held: 

u  *  *  *  The  right  to  travel,  to  go  from  place  to  place 
as  the  means  of  transportation  permit,  is  a  natural 
right  subject  to  the  rights  of  others  and  to  reasonable 
regulation  under  law.  A  restraint  imposed  by  the  Gov¬ 
ernment  of  the  United  States  upoa_this  liberty,  there¬ 
fore,  must  conform  with  the  provision  of  the  Fifth 
Amendment  that  ‘no  person  shall  be  *  *  *  deprived  of 
*  *  •  liberty  *  *  •  without  due  process  of  law’.” 
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Concurring,  Chief  Judge  Edgerton  added  that  “freedom  to 
leave  a  country  or  a  hemisphere  is  as  much  a  part  of  liberty 
as  freedom  to  leave  a  State.”  225  F.  2d  at  944.  The  Court 
thus  affirmed  the  right  to  travel  as  a  basic  human  right,  en¬ 
titled  to  full  due  process  protection. 

The  right  to  travel  is  deeply  rooted  in  Anglo-Saxon  law. 
Its  essentiality  to  a  democratic  society  is  clear.  “  *  *  * 
freedom  of  mobility  and  political  power  in  the  hands  of  the 
people  have  generally  appeared  at  the  same  time.  And  *  *  * 
one  of  the  first  acts  of  any  dictatorship  or  police  state  is 
to  repress  the  fpee  movement  of  the  population.”  Vestal, 
Freedom  of  Movement,  41  Iowa  L.  R.  6,  13  (1955).  Cf. 
Passport  Refusals  for  Political  Reasons,  Comment,  61 
Yale  L.  J.  171,  202  (1952). 

The  right  is  embodied  in  numerous  international  docu¬ 
ments.  The  Universal  Declaration  of  Human  Rights, 
adopted  by  the  General  Assembly  of  the  United  Nations  in 
194S,  provides  (Article  13) : 

“(1)  Everyone  has  the  right  to  freedom  of  movement 
and  residence  within  the  borders  of  each  state. 

“(2)  Everyone  has  the  right  to  leave  any  country,  in¬ 
cluding  his  own,  and  return  to  his  country.” 

Various  Treaties  of  Friendship,  Commerce  and  Navigation 
provide  that  nationals  of  each  signatory  “shall  be  permitted 
to  enter  the  territories  of  the  other  *  *  *  and  shall  be  per¬ 
mitted  freely  to  reside  and  travel  therein.9 10 

The  right  to  work  and  the  freedom  to  move  about  are 
intimately  connected.  In  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  589,  the  Supreme  Court  said  that  the  term  “liberty” 
in  the  Fourteenth  Amendment  included 

9  United  Nations  Department  of  Public  Information.  Universal 
Declaration  of  Human  Rights  (1949). 

10  Treaty  between  the  United  States  and  the  Italian  Republic,  Feb. 
2,  1948,  Art.  1,  §  1,  2  U.  S.  Code  Cong.  Svc.  (1948)  2814;  and  see 
Vestal,  op.  cit.  supra,  41  Iowa  L.  J.  at  25,  n.  61.  Recently  adopted 
constitutions  also  provide  for  free  mobility.  Id.,  p.  13.  n.  26. 
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#  the  right  of  the  citizen  to  be  free  in  the  enjoy¬ 
ment  of  all  his  faculties;  to  be  free  to  use  them  in  all 
lawful  ways ;  to  live  and  work  where  he  will ;  [and]  to 
earn  his  livelihood  by  any  lawful  calling  *  #  V’ 

Cf.  Crandall  v.  Nevada,  73  U.  S.  35,  44,  and  the  concurring 
opinion  of  Mr.  Justice  Douglas  in  Edwards  v.  California, 
314  U.  S.  160,  180-181.  It  is  significant  that  when  restric¬ 
tions  on  exit  from  England  were  imposed  after  its  initial 
broad  grant  in  the  Magna  Charta,  merchants,  whose  voca¬ 
tion  depended  upon  their  mobility,  were  as  a  rule  excepted. 
Passports  and  Freedom  of  Travel,  Note,  41  Georgetown 
L.  J.  63,  66-69  (1952).  Travel  has  also  been  described  as 
an  aspect  of  the  freedom  of  individual  expression.  Wy- 
zanski,  Freedom  to  Travel,  Atlantic  Monthly,  October,  1952, 

p.  66. 

Demands  for  the  freedom  of  travel  abroad  were  acknowl¬ 
edged  in  England  as  far  back  as  Magna  Charta,  and  the 
right  became  established  in  the  common  law  by  the  middle 
of  the  sixteenth  or  early  seventeenth  century.  Note,  41 
Georgetown  L.  J.,  supra,  at  70;  Parker,  The  Right  To  Go 
Abroad,  40  Virginia  L.  R.  853,  868  (1954).  It  remains  the 
law  in  England  to  this  day.  6  Halsburv’s  Laws  of  England, 
529-530  (2d  ed.,  1932). 


B.  The  right  to  travel  is  protected  by  the  Constitution. 

The  common  law  right  to  travel  extended,  of  course,  to 
the  colonies. 

“In  all  the  states,  from  the  beginning  down  to  the 
adoption  of  the  Articles  of  Confederation,  the  citizens 
thereof  possessed  the  fundamental  right,  inherent  in 
citizens  of  all  free  governments,  peacefully  to  dwell 
within  the  limits  of  their  respective  states,  to  move  at 
will  from  place  to  place  therein,  and  to  have  free  in¬ 
gress  thereto  and  egress  therefrom  #  *  United 
States  v.  Wheeler,  254  U.  S.  281,  293. 
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The  Constitution  has  no  express  provision  on  the  freedom 
of  travel,  either  within  the  United  States  or  abroad,  pre¬ 
sumably  because  such  travel  was  subject  to  no  regulation. 
In  the  light  of  the  history  of  the  common  law,  however, 
there  is  no  doubt  that  it  was  among  the  liberties  embodied 
in  the  Constitution.  Note,  41  Georgetown  L.  J.,  supra,  at 
71-72.  In  Williams  v.  Fears,  179  U.  S.  270,  274,  the  Supreme 
Court  said : 

‘‘Undoubtedly  the  right  of  locomotion,  the  right  to  re¬ 
move  from  one  place  to  another  according  to  inclina¬ 
tion,  is  an  attribute  of  personal  liberty  *  * 

Prior  to  the  Shachtman  decision  in  this  Court  and  the 
ruling  below  in  this  case,  the  statutory  court  in  Bauer  v. 
Acheson,  106  F.  Supp.  445  had  reached  the  same  conclu¬ 
sion.  It  said,  with  reference  to  the  assertion  of  freedom 
of  interstate  movement  in  Williams  v.  Fears,  supra  (106  F. 
Supp.  at  451) : 

“  *  *  *  It  is  difficult  to  see  where,  in  principle,  free¬ 
dom  to  travel  outside  the  United  States  is  any  less  an 
attribute  of  personal  liberty  *  *  *.  Personal  liberty 
to  go  abroad  is  particularly  important  to  an  individual 

whose  livelihood  is  dependent  upon  the  right  to  travel 

#  *  •  » 


C.  A  passport  is  essential  to  the  right  of  travel,  and  its  denial 
must  comply  with  due  process  requirements. 

Prior  to  World  War  II,  a  passport  was  not  necessary  for 
travel  abroad  in  time  of  peace.11  The  present  governing 
statute,  8  U.  S.  C.  1185  (Act  of  June  27,  1952,  c.  477,  Title 
II,  c.  2,  §  215,  66  Stat.  190), 12  provides  that,  during  war  or 


11  For  the  Civil  War,  see  Dep’t  of  State,  The  American  Passport 
(1898),  pp.  49  ff.  As  to  World  War  I,  see  40  Stat.  559  (1918), 
22  U.  S.  C.  §§  223-226b  (1946),  and  Procl.  No.  1473,  40  Stat.  1829. 

12  This  provision  of  the  Immigration  and  Nationality  Act  of  1952 
superseded  and  repealed  prior  wartime  and  emergency  travel  re¬ 
strictions.  40  Stat.  559  (1918),  22  U.  S.  C.  §§223-226;  55  Stat. 
252  (1941),  22  U.  S.  C.  §223;  Act  of  June  27,  1952,  c.  477,  Title 
IV,  §  403(a)  (15),  66  Stat.  279. 


a  national  emergency,  and  upon  the  finding  and  proclama¬ 
tion  by  the  President  that  restrictions  and  prohibitions  be 
imposed  upon  departure  from  and  entry  into  the  United 
States, 

“  *  #  *  it  shall,  except  as  otherwise  provided  by  the 
President,  and  subject  to  such  limitations  and  excep¬ 
tions  as  the  President  may  authorize  and  prescribe,  be 
unlawful  for  any  citizen  of  the  United  States  to  depart 
from  or  enter,  or  attempt  to  depart  from  or  enter,  the 
United  States  unless  he  bears  a  valid  passport.” 

Such  a  Presidential  proclamation  of  emergency  was  is¬ 
sued  on  January  17,  1953.  Proclamation  3004,  18  F.  R. 
489,  3  CFR,  1953  Supp.,  p.  20.  Travel  abroad  without  a 
passport  todav  is  consequentlv  subject  to  heavy  penalties. 

8  IT.  S.  C.  §  1185(c). 

As  Shachtman  noted  (225  F.  2d  at  940-941),  a  passport  is 
now 

“  #  *  a  document  which  is  essential  to  the  lawful 

departure  of  an  American  citizen  for  Europe  *  *  *. 
Now  it  is  unlawful  for  a  citizen  to  travel  to  Europe 
*  *  *  without  a  passport/’ 

In  addition,  it  is  now  “impossible  to  enter  European 
countries  without  a  passport.”  Shachtman,  supra,  at  941: 
Bauer  v.  Acheson,  supra,  at  451;  Comment,  61  Yale,  L.  J. 
supra,  at  171,  n.  3,  and  172.  As  a  result,  “the  denial  of  a 
passport  *  #  *  causes  a  deprivation  of  liberty  that  a  citizen 
otherwise  would  have,”  and  is  therefore  subject  to  due 
process  requirements.  Shachtman,  supra,  at  941. 

The  Shachtman  decision  and  the  ruling  of  this  Court  in 
Dulles  v.  Nathan, _ App.  D.  C. - ,  225  F.  2d  29,  fur¬ 

ther  establish  that,  substantively,  due  process  prohibits 
an  arbitrary  denial  of  a  passport,  and,  procedurally,  re¬ 
quires  that  a  quasi- judicial  hearing  be  afforded  an  appli¬ 
cant  before  a  passport  is  denied;  and  this  notwithstanding 
the  plenary  power  of  the  Executive  in  the  political  area  of 
its  conduct  of  foreign  affairs. 


25 


III 

Appellant’s  denial  of  the  passport  extension  to  appel¬ 
lee  violates  the  due  process  requirements  of  the  Con¬ 
stitution. 

This  Court’s  admonition  in  Shachtman,  supra ,  was  ig¬ 
nored  by  appellant  here.  For,  his  refusal  to  grant  appellee 
a  passport  is  in  violation  of  the  requirements  both  of  pro¬ 
cedural  and  of  substantive  due  process. 

A.  Appellant’s  denial  of  a  passport  on  the  basis  of  secret, 
undisclosed  “evidence”  violates  procedural  due  process. 

There  is  no  dispute  that  appellant’s  decision  to  deny  ap¬ 
pellee  a  passport  and  the  conclusions  underlying  that  de¬ 
cision  were  grounded  on  “confidential  reports”  in  appel¬ 
lant’s  secret  files,  -which  have  at  no  time  been  disclosed  to 
appellee  and  which,  consequently,  appellee  could  never  sub¬ 
ject  to  cross-examination  (J.  A.  10,  47,  60,  102).  Beyond 
this,  appellant  admits  that  the  identity  of  some  of  the 
sources  of  these  reports  is  unknown  even  to  him  and  their 
credibility  consequently  unevaluated  by  him.  Affidavit  of 
John  Foster  Dulles,  January  11,  1956,  filed  in  this  Court. 

The  only  evidence  of  record  in  this  proceeding  are  ap¬ 
pellee’s  sworn  passport  application;  his  June  3,  1954  af¬ 
fidavit  ( J.  A.  24-25) ;  his  sworn  Petition  for  Appeal  to  the 
Board  of  Passport  Appeals  ( J.  A.  27-32) ;  and  his  testimony 
and  the  documentary  evidence  he  adduced  before  that 
Board  (J.  A.  56-132,  passim ).  This  body  of  evidence  not 
only  fails  to  support  appellant’s  conclusions  and  decision 
of  denial;  it  requires  a  determination  to  the  contrary. 

Thus,  the  only  evidence  relating  to  Communist  Party 
membership  is  appellee’s  denial  thereof  (J.  A.  25,  63-64). 
The  statements  in  appellant’s  affidavit  filed  below  (J.  A. 
46-49)  do  not,  of  course,  constitute  evidence.  (Indeed,  since 
they  were  neither  “made  on  personal  knowledge”  of  the 


affiant  nor  “such  facts  as  would  be  admissible  in  evidence” 
(Rule  56(e),  Fed.  Rules  Civ.  Proc.),  they  were  not  even 
entitled  to  consideration  on  the  summary  adjudication.) 
If  evidence  there  was  suggesting  Communist  Party  mem¬ 
bership,  it  should  have  been  disclosed  to  appellee,  and  he 
permitted,  as  requested  (J.  A.  91-92),  to  refute  it  by  cross- 
examination  of  witnesses,  if  any;  by  inquiry  into  the  valid¬ 
ity  of  documentary  evidence,  if  any ;  and  by  evidence  offered 
in  rebuttal.  The  very  least  he  was  entitled  to  were  par¬ 
ticulars  as  to  the  alleged  membership,  so  that  he  could 
address  himself  to  those  particulars.  These  minima  of 
due  process  were  utterly  disregarded. 

Similar  infirmities  characterize  the  remaining  specifica¬ 
tions  of  the  affidavit  filed  below  by  appellant  (J.  A.  46-49). 
The  only  evidence  of  record  relating  to  plaintiff’s  “associa¬ 
tions  and  activities”  in  connection  with  the  publication 
“Science  and  Society”,  the  private  children’s  “Downtown 
Community  School”,  the  “Jefferson  School  for  Social 
Science”,  the  labor  union  designated  as  “United  Office  and 
Professional  Workers  of  America”,  the  “National  Council 
of  the  Arts,  Sciences  and  Professions”,  and  the  publication 
“New  Masses”;  is  appellant’s  own  testimony  (J.  A.  82-85, 
98-99,  104-117,  121-124).  There  is  not  a  scintilla  in  the 
record  which  even  indicates  that  these  publications,  insti¬ 
tutions,  or  organizations  were  or  are  in  any  way  Commu¬ 
nist  or  subversive;  let  alone  a  word  to  suggest  that  appel¬ 
lee’s  relationship  with  them,  such  as  it  was,  was  in  any  sense 
culpable  or  adverse  to  the  national  interest.  If,  as  appel¬ 
lant’s  affidavit  states  (J.  A.  48),  some  of  these  organiza¬ 
tions  have  been  cited  as  Communist  by  the  Attorney  Gen¬ 
eral  or  a  congressional  committee,  such  citation  cannot  sup¬ 
ply  a  valid  reason  for  denial  of  a  passport.  Shachtman  v. 
Dulles ,  supra. 

In  short :  if  there  is  indeed  any  foundation  in  fact  for  ap¬ 
pellant’s  action,  it  has  never  been  disclosed.  There  is  no  way 
appellee  or  the  courts  can  ascertain  whether  such  fact  ex¬ 
ists  :  and,  if  so.  what  nature  of  beast  it  is.  As  the  court  below 
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remarked,  the  “source,  quality,  or  quantity  of  evidence’’ 
which  has  led  to  appellant’s  decision  “can  be  reviewed  by 
no  one”  (J.  A.  135). 

Such  an  administrative  procedure,  of  course,  blatantly 
violates  the  essentials  of  due  process.  The  least  procedural 
due  process  requires  is  that  one  “be  fully  apprised  of  the 
evidence  *  *  *  to  be  considered,  *  *  *  opportunity  to  cross- 
examine  witnesses,  to  inspect  documents  and  to  offer  evi¬ 
dence  in  explanation  or  rebuttal.”  Interstate  Commerce 
Commission  v.  Louisville  &  Nashville  R.  R.,  227  U.  S.  88, 
93.  The  invalidity  of  administrative  action  predicated  on 
undisclosed  facts  is  well  established.  Morgan  v.  United 
States,  304  U.  S.  1,  18;  Ohio  Bell  Telephone  Co.  v.  Public 
Utilities  Commission,  301  U.  S.  292,  302-304;  Lloyd  Sabaudo 
S.  A.  v.  Elting,  287  IT.  S.  329,  335-336;  Dulles  v.  Nathan , 

_ App.  D.  C. _ ,  225  F.  2d  29 ;  In  re  Carter,  89  App. 

D.  C.,  310,  312,  192  F.  2d  15,  17,  cert.  den.  342  U.  S.  862 : 
Jordan  v.  American  Eagle  Ins.  Co.,  83  App.  D.  C.  192,  199, 
169  F.  2d  281,  2S8,  and  cases  cited;  Parker  v.  Lester,  227 
F.  2d  708  (C.  A.  9) ;  Orahovets  v.  Brownell,  134  F.  Supp.  84 
(D.  D.  C.) ;  Maeztu  v.  Brownell,  132  F.  Supp.  751  (D.  D.  C.) : 
Alexiou  v.  Brownell,  101  F.  Supp.  421  (D.  D.  C.). 

There  can  be  no  question,  therefore,  that  the  decision 
of  the  District  Court,  on  the  rationale  of  its  opinion  ( J.  A. 
132-138),  is  correct  and  must,  at  the  least,  be  affirmed. 

B.  Appellant’s  denial  of  a  passport  is  not  supported  by  the 
evidence. 

It  is  but  a  corollary  of  the  argument  which  we  have  al¬ 
ready  made  that  appellant’s  conclusion  that  appellee  is  a 
person  within  the  provisions  of  Section  51.135  of  the  Pass¬ 
port  Regulations  and  appellant’s  decision  denying  a  pass¬ 
port  extension  to  appellee  find  no  support  whatever  in  the 
evidence  of  record  in  this  proceeding. 
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The  undisputed  evidence  is  that: 

1.  Since  at  least  June  3,  1954,  appellee  has  not  been  a 
member  of  the  Communist  Party. 

2.  Appellee  has  not  recently  terminated  any  member¬ 
ship  in  the  Communist  Party  “under  such  circumstances  as 
to  warrant  the  conclusion  *  *  *  that  *  *  *  [he  continues]  to 
act  in  furtherance  of  the  interests  and  under  the  discipline 
of  the  Communist  Party”,  or  under  any  circumstances 
whatever. 

3.  Appellee  is  not  going  abroad  “to  engage  in  activities 
which  will  advance  the  Communist  movement  for  the  pur¬ 
pose,  knowingly  and  wilfully  of  advancing  that  movement.” 

There  is  no  evidence  whatever  that  appellee  is  engaging 
in  activities  “which  support  the  Communist  movement”  or 
“as  a  result  of  direction,  domination,  or  control  exercised 
over  *  *  *  [him]  by  the  Communist  movement.” 

Thus,  even  if  we  assume  the  propriety  of  the  substantive 
regulations  embodied  in  Section  51.135,  the  evidence  here 
clearly  demonstrates  that  appellee  is  not  a  person  within 
any  of  the  classes  defined  in  that  section  and  is,  therefore, 
a  person,  on  all  counts,  eligible  for  passport  facilities. 

C.  The  procedures  prescribed  by  the  Passport  Regulations 
and  here  applied  violate  procedural  due  process  in  other 
respects. 

Appellant’s  reliance  on  secret  “evidence”,  'which  was  con¬ 
demned  in  the  decision  below,  is  by  no  means  the  only  vice 
in  the  passport  procedures.  The  Passport  Regulations 
afford  a  catalogue  of  due  process  violations. 

Thus,  as  to  the  procedures  before  the  Passport  Office : 

a.  The  Regulations  provide  (§  51.137)  that  the  reasons 
for  “tentative  refusal”  of  a  passport  need  be  stated  only 
“as  specifically  as  in  the  judgment  of  the  Department  *  *  * 
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security  considerations  permit.”  Only  such  reasons  were 
stated  here  (J.  A.  23).  Thus,  the  Department  may  deter¬ 
mine  arbitrarily  what  it  will  disclose  and  what  it  will  con¬ 
ceal;  and  there  is  no  way,  under  the  Regulations,  that  the 
applicant  or  a  court  can  ascertain  what  is  concealed  in  the 
name  of  “security  considerations”. 

b.  The  determination  of  the  Passport  Office  after  a  so- 
called  “hearing”  is  to  be  made  “after  consultation  with 
other  interested  offices”  (§51.137),  whose  advice  or  dis¬ 
closures  to  the  Passport  Office  are  unknown  to  the  applicant 
and  to  which  he  consequently  cannot  address  himself. 

c.  The  reasons  for  a  refusal  are  again  subject  to  conceal¬ 
ment  based  upon  “security  limitations”.  §  51.137. 

The  proceedings  before  the  Board  of  Passport  Appeals 
are  obviously  no  more  than  a  repetition  of  those  before  the 
Passport  Office: 

a.  The  appeal  is  opened  by  a  “plain  and  concise”  state¬ 
ment  sworn  to  by  the  applicant,  refuting  or  explaining  the 
reasons  disclosed  by  the  Passport  Division  for  its  refusal. 
§  51.157.  Since  these  reasons  are  only  those  which  do  not 
trespass  upon  “security  considerations”,  there  is  no  assur¬ 
ance  that  the  applicant  is  addressing  himself  to  the  true 
reasons  for  the  refusal.13 

b.  An  applicant’s  request  for  additional  information  to 
prepare  his  case  is  passed  upon  “in  conformity  with  the 
relevant  laws  and  regulations”  (§51.162),  including  those 
prohibiting  disclosure.  Presumably,  all  the  information 
which  the  Department  is  willing  to  reveal  has  already  been 
included  in  the  decision  of  the  Passport  Office.  Under  the 
circumstances,  the  requirement  that  the  Board  is  to  “insure 

13  Thus,  in  the  present  case,  several  of  the  allegedly  culpable  asso¬ 
ciations  advanced  as  reasons  for  appellant’s  ultimate  denial  of  the 
passport  extension  found  expression  for  the  first  time  in  this  pro¬ 
ceeding  only  in  the  affidavit  filed  by  appellant  in  the  District  Court 
(J.  A.  48,  pars.  (8)  and  (9)). 
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the  applicant  of  a  full  and  fair  consideration  of  his  case” 
(ibid.)  is  completely  meaningless,  especially  since 

c.  There  is  again  no  provision  for  his  cross-examination 
or  even  knowledge  of  the  Government’s  sources  of  informa- 

i  tion ;  and  he  may  ngt  even  examine,,  let  alone  secure  a  copy 
j  of  the  testimony  of  his  ownwitnesses  51.139.  51.1681.  to 
jj  say  nothing  of  the  Government’s  files  (§  51.163).  The  “hear- 
i  in g”  is  confined  to  the  appellant’s  presentation  and  to  cross- 
examination  of  him  and  his  witnesses.  Ibid.  The  “hearing’’ 
again  is  surrounded  by  considerations  of  “national  secur¬ 
ity”  and  the  avoidance  of  disclosing  or  compromising  inves¬ 
tigative  sources  or  methods.  Ibid. 

d.  The  determination  of  the  Board  is  based  upon  “the 
entire  record”,  but  the  record  contains  the  undisclosed  in¬ 
formation  in  the  Board’s  possession.  §  51.170.  The  appli¬ 
cant  knows  only  such  information  as  the  Department  has 
deigned  to  vouchsafe  to  him,  as  he  himself  has  presented 
to  the  Passport  Office  and  the  Board,  and  whatever  he  may 
remember  of  his  witnesses’  testimonv. 

This  is  the  procedural  pattern  embodied  in  the  Regula¬ 
tions.  And,  as  the  court  below  stated  (with  reference  to 
Sec.  51.170),  it  grants  “to  the  Government  the  right  to  deny 
passports  in  an  uncontrolled  manner,  with  virtually  abso¬ 
lute  authority,  at  any  time  and  in  any  way  it  sees  fit” 
(J.  A.  137). 14 

1 4  An  unintended  acknowledgment  that  the  Regulations  are  noth¬ 
ing  mo-s  than  a  cover  for  the  claim  of  the  Department  to  absolute 
authority  appears  in  the  recent  testimony  before  the  Subcommittee 
on  Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary 
(“Hennings  Committee”),  of  the  Administrator  of  the  Bureau  of 
Security  and  Consular  Affairs,  where  he  attributed  to  the  Secretary 
the  discretionary  power  to  dispense  with  the  Regulations  if  he  so 
desired : 

“  *  *  *  The  Regulations  made  by  the  Secretary,  obviously 
(sic)  may  be  waived  by  the  Secretary.  *  *  *  Our  theory  is  that 
he  may  waive  these  Regulations  on  an  ad  hoc  basis  if  he  so 
desires.  *  *  *  They  are  his  Regulations”  (Reporter’s  Tr„  Nov. 
16,  1955,  pp.  367,  391,  412). 

This  supplies  the  coup  de  grace  to  any  attempt  to  elevate  the  Regu¬ 
lations  to  a  status  consonant  with  due  process. 
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D.  The  provisions  of  the  Administrative  Procedure  Act  re¬ 
lating  to  adjudications,  hearings,  and  decisions  are  vio¬ 
lated  by  the  Passport  Regulations. 

The  Administrative  Procedure  Act  (hereafter  referred  to 
as  “APA”)  prescribes  the  procedures  to  be  followed  gen¬ 
erally  on  administrative  adjudication,  hearing,  and  decision. 
Sections  5,  7  and  8;  5  U.  S.  C.  1004,  1006  and  1007.  The 
procedures  prescribed  by  the  Passport  Regulations  and  ap¬ 
plied  in  the  present  case  depart  from  the  APA  pattern  in 
essential  respects.  Since,  as  we  shall  show,  these  APA  pro¬ 
visions  govern  in  the  passport  field,  the  procedures  estab¬ 
lished  by  the  Passport  Regulations  are  invalid,  and  ap¬ 
pellee  has  been  deprived  of  the  constitutional  due  process 
hearing  guaranteed  by  APA. 

Sections  7  and  8  of  APA,  the  hearing  and  decisional 
sections,  apply  if  Section  5  applies.  5  U.  S.  C.  1006,  1007, 
preambles.  Section  5  applies  unless  the  passport  field  is 
embraced  within  the  exception  provided  for  “the  conduct 
of  *  *  *  foreign  affairs  functions”.  5  U.  S.  C.  1004,  pre¬ 
amble,  subd.  (4).  In  Shachtman  v.  Dulles,  supra,  225  F. 
2d  at  940,  however,  this  Court  rejected  a  vigorously  asserted 
claim  that  the  issuance  of  a  passport  was  exclusively  a 
foreign  affairs  function.  And  while  such  restrictions  as 
an  embargo  on  all  travel  to  countries  where  conditions  arc 
disturbed  may  be  a  foreign  affairs  function,  it  is  far  less 
clear  that  such  a  function  is  involved  in  denial  of  a  passport 
to  an  individual  on  the  basis  of  his  political  views  and  asso¬ 
ciations. 

It  is  true  that  Section  5  of  APA,  by  its  terms,  applies 
where  the  adjudication  is  “required  by  statute  to  be  deter¬ 
mined  on  the  record  after  opportunity  for  an  agency  hear¬ 
ing”  ;  and  that  no  such  requirement  appears  in  22  U.  S.  C. 
211a,  the  statute  pertinent  here.  But  in  Wong  Yang  Sung 
v.  McGrath,  339  U.  S.  33,  where  a  deportation  statute  was 
similarly  silent,  the  Supreme  Court  nevertheless  held  that 
APA  applied,  the  Court  noting  that  a  fundamental  objec- 
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tive  of  APA  was  to  put  an  end  to  the  commingled  functions 
of  the  prosecutor  and  judge  in  one  person  or  agency.  To 
save  the  statute  from  invalidity  because  it  permitted  a  de¬ 
parture  from  this  objective,  the  Court  read  into  its  bare 
language  the  requirements  that  hearings  be  held  and  deter¬ 
mination  made  on  the  record,  and  held  that  the  adjudica¬ 
tion  section  of  APA — and,  as  a  consequence,  its  hearing  and 
decisional  sections — -were  applicable. 

The  present  case  is  closely  parallel.  Although  the  statute 
here  also  lacks  provision  for  hearing  or  adjudication  on 
the  record,  the  abuses  resulting  from  the  commingling  of 
functions  are  abundantly  present.  Thus,  charges  were  pre¬ 
ferred,  hearings  held,  and  determinations  made  by  the  one 
person,  the  Director  of  the  Passport  Office.  Under  Wong 
Yang  Sung,  the  safeguards  of  hearings  and  determinations 
on  the  record  under  APA’s  provisions  must  be  read  into  the 
passport  statute,15  as  they  were  into  the  deportation  statute, 
if  it  is  to  be  saved  from  constitutional  infirmity’. 

E.  Appellant's  denial  of  a  passport  to  appellee  and  the  Pass¬ 
port  Regulations,  on  which  that  denial  was  purportedly 
based,  violate  the  requirements  of  substantive  due  process. 

Appellant’s  decision  denying  a  passport  to  appellee  also 
violates  the  requirements  of  substantive  due  process. 
First,  the  ground  advanced  by  appellant  to  justify  the  de¬ 
nial  does  not  appear  as  a  standard  for  passport  denials  in 
the  very  Passport  Regulations  which  he  professes  to  be  ap¬ 
plying.  Second,  that  ground  suffers  from  the  constitutional 
infirmities  of  vagueness  and  ambiguity.  Third,  the  substan¬ 
tive  standards  which  are  embodied  in  the  regulations  are 
likewise  defective. 

15  Notwithstanding  the  Senate  Committee’s  opinion.  Senate  Com¬ 
mittee  Print  of  APA  of  June,  1945,  reprinted  in  Legislative  History 
of  the  Administrative  Procedure  Act.  Sen.  Doc.  No.  248.  79th  Cong.. 
2d  Sess..  p.  12. 
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1.  Appellant  has  refused  to  grant  a  passport  here  be¬ 
cause — so  he  concludes — appellee  is  “a  supporter  of  the 
Communist  movement”.  But  the  Passport  Regulations  do 
not  provide  for  denial  of  a  passport  to  “a  supporter  of  the 
Communist  movement”.  Section  51.135,  the  substantive 
section  of  the  regulations,  does  speak  of  “persons  *  *  *  who 
engage  in  activities  which  support  the  Communist  move-^ 
ment  under  such  circumstances  as  to  warrant  the  conclusion 

*  *  *  that  they  have  engaged  in  such  activities  as  a  result 
of  direction,  domination,  or  control  exercised  over  them  by 
the  Communist  movement”  (emphasis  supplied).  But  no¬ 
where  does  it  refer  merely  to  “supporters  of  the  Communist 
movement”.  Appellant  has  apparently  amended  the  regu¬ 
lations  for  this  one  case  by  arbitrarily  adding  an  entirely 
new  standard  to  those  already  promulgated. 

2.  Moreover,  the  term  “supporter  of  the  Communist 
movement”  is  of  no  more  “certain  meaning”  than  the  con¬ 
cept  “sympathizer  or  •  *  *  promoter  of  Communism  or  Com¬ 
munist  interests”,  which  was  held  insufficient  to  support  an 
indictment  in  United  States  v.  Lattimore,  112  F.  Supp.  507. 
515-516,  aff’d  215  F.  2d  847,  849-850.  On  such  a  vague  con¬ 
cept,  Lattimore  decided  that  one  cannot  constitutionally  be 
deprived  of  liberty  even  where  he  has  the  benefits  of  jury 
trial  and  of  the  other  protections  afforded  him  by  the  Sixth 
Amendment.  How,  then,  can  so  meaningless  and  vague  a 
standard  constitutionally  sustain  the  deprivation  of  one’s 
liberty  to  travel,  where,  in  the  context  of  an  administrative 
proceeding,  the  protections  of  trial  and  a  jury  verdict  are 
not  available. 

3.  A  brief  scrutiny  of  the  language  of  the  Regulations 
discloses  their  vagueness. 

Under  Section  51.135(b),  passports  will  not  be  issued  to 

“Persons  regardless  of  the  formal  state  of  their 
affiliation  with  the  Communist  Party  who  engage  in 
activities  which  support  the  Communist  movement 
under  such  circumstances  as  to  warrant  the  conclusion 
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— not  otherwise  rebutted  by  the  evidence — that  they 
have  engaged  in  such  activities  as  a  result  of  direction, 
domination,  or  control  exercised  over  them  by  the  Com¬ 
munist  movement.” 

Under  Section  51.141, 

‘‘Consistent  and  prolonged  adherence  to  the  Coimnunist 
Party  line  on  a  variety  of  issues  and  through  shifts 
and  changes  of  that  line  will  suffice,  prima  facie,  to 
support  a  finding  under  Sec.  51.135(b).” 

The  same  ban  applies,  under  Section  51.135(c),  to 

“Persons,  regardless  of  the  formal  state  of  their 
affiliation  with  the  Communist  Party,  as  to  whom  there 
is  reason  to  believe,  on  the  balance  of  all  the  evidence, 
that  they  are  going  abroad  to  engage  in  activities  which 
will  advance  the  Communist  movement  for  the  purpose, 
knowingly  and  wilfully  of  advancing  that  movement/* 

Under  Section  51.135(a),  passports  are  barred  to  ex-mem¬ 
bers  who  mav  be  concluded  to  have  continued  to  act  “in 

i 

furtherance  of  the  interests  and  under  the  discipline”  of 
the  Communist  Party. 

It  is  impossible  to  attribute  definite  legal  standards  of 
meaning  to  these  provisions.  What,  for  example,  are  the 
“circumstances  as  to  warrant  the  conclusion”  referred  to? 
\Uhat  “evidence”  rebuts  it?  WTiat  is  “adherence  to  the 
Communist  Party  line”?  What  are  the  “interests”  of  the 
Communist  Party?  And  what  constitutes  an  act  “in  fur¬ 
therance  of”  such  interests?  As  to  non-members,  what 
constitutes  “affiliation”,  and  what  “circumstances”  show 
that  their  “activities  which  support  the  Communist  move¬ 
ment”  were  made  under  circumstances  warranting  the  con¬ 
clusion  that  such  activities  resulted  from  the  “direction, 
domination  or  control  *  *  *  by  the  Communist  movement”? 

The  reliance  in  statutes  or  Government  regulation  on 
terms  so  vague  and  indefinite  “that  men  of  common  intelli¬ 
gence  must  necessarily  guess  at  *  *  *  I" their!  meaning  and 
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differ  as  to  *  *  *  [their]  application  violates  the  first  essen¬ 
tial  of  due  process  of  law.”  Connally  v.  General  Construc¬ 
tion  Co.,  269  U.  S.  385,  391;  Small  v.  American  Sugar  Re¬ 
fining  Co.,  267  U.  S.  233,  238-240. 


IV 

Appellant’s  denial  of  a  passport  to  appellee  impairs 
his  rights  of  free  speech  and  association  in  violation  of 
the  First  Amendment  to  the  Constitution. 

Whatever  the  meaning  of  those  terms,  the  First  Amend¬ 
ment  clearly  protects  a  person  from  Governmental  inter¬ 
ference  with  his  right  to  be  “a  supporter  of  the  Communist 
movement,”  or  to  engage  “in  activities  which  support  the 
Communist  movement,”  or  to  join  the  Communist  Party,  at 
least  so  long  as  his  conduct  is  not  within  the  ambit  of  the 
Smith  Act,  18  IT.  S.  C.  2385.  Yet,  here,  a  person  is  denied 
a  passport  as  a  penalty  for  allegedly  exercising  those  very 
rights. 

Furthermore,  the  threat  or  possibility  of  a  passport  de¬ 
nial  obviously  operates  as  a  prior  restraint  on  the  exercise 
of  such  rights.  It  extends  the  bait  of  a  passport  to  persons 
who  might  desire  to  exercise  them  and  holds  out  the  threat 
of  its  denial  as  a  sanction  for  their  exercise. 

Appellant  avers  that  he  has  denied  a  passport  to  appellee 
because  of  “a  pattern  of  associations  and  activities  on  the 
part  of”  appellee,  which  has  led  appellant  to  conclude  that 
appellee  “has  been  and  continues  to  be  a  supporter  of  the 
Communist  movement”  (J.  A.  47,  49),  and  that  appellee’s 
“travel  abroad  will  support  the  Communist  movement” 
(J.  A.  49).  There  is  no  suggestion  that  appellee  has  vio¬ 
lated  or  intends  to  violate  any  law  of  the  United  States. 
The  primary  purpose  of  his  proposed  trip  abroad,  as  appel¬ 
lant  knows,  is  to  advise  and  consult,  as  an  attorney,  with 
his  clients.  The  “associations  and  activities”  listed  (J.  A. 
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48)  include  a  speaking  engagement,  the  authorship  of  maga¬ 
zine  articles,  and  the  representation  of  a  labor  union. 

Appellee  has  not  been  and  could  not  legally  be  prevented 
froni  expressing  his  views  in  the  United  States,  or  from 
associating  here  with  the  persons  or  groups  specified.  But, 
the  denial  of  passport,  acknowledged  by  appellant  to  be 
based  on  the  views  and  associations  of  appellee,  is  obviously 
aimed  at  preventing  him  from  expressing  such  opinions  and 
engaging  in  such  associations  elsewhere.  Such  action  is 
plainly  violative  of  the  First  Amendment. 

The  First  Amendment  prohibition  on  abridgment  of 
freedom  of  speech,  press  and  assembly  is  a  restraint  on  the 
power  of  Government.  Rumely  v.  United  States,  90  App. 
D.  C.  382,  197  F.  2d  166,  afPd  345  U.  S.  41.  Accordingly, 
such  abridgments  are  prima  facie  invalid  and  “ordinarily 
irrelevant  to  permissible  subjects  of  governmental  action.’* 
American  Communications  Association  v.  Douds,  339  U.  S. 
382,  391;  Bridges  v.  Wixon,  326  U.  S.  135.  Congress  may 
act  in  this  area  only  in  circumstances  where  “the  gravity 
of  the  ‘evil,’  discounted  by  its  improbability,  justifies  such 
invasion  of  free  speech  as  is  necessary  to  avoid  the  danger.’* 
United  States  v.  Dennis,  183  F.  2d  201,  212,  adopted  in 
Dennis  v.  United  States,  341  U.  S.  494,  510.  The  protection 
of  free  speech  does  not  bear  “an  inverse  ratio  to  the  timeli¬ 
ness  and  importance  of  the  idea  seeking  expression.’* 
Bridges  v.  California,  314  U.  S.  252,  269. 

The  fact  that  the  restriction  on  appellee’s  freedom  of 
speech  is  not  direct,  but  takes  the  form  of  preventing  his 
travel,  does  not  make  the  deprivation  any  less  unconsti¬ 
tutional.  Bauer  v.  Acheson,  supra,  106  F.  Supp.  at  451-2. 
As  the  Supreme  Court  said: 

“We  must  recognize  that  regulation  of  ‘conduct’  has 
all  too  frequently  been  employed  by  public  authority 
as  a  cloak  to  hide  censorship  of  unpopular  ideas.  We 
have  been  reminded  that  ‘It  is  not  often  in  this  country 
that  we  now  meet  with  direct  and  candid  efforts  to 
stop  speaking  or  publication  as  such.  Modern  inroads 
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on  these  rights  come  from  associating  the  speaking  with 
some  other  factor  which  the  state  may  regulate  so  as 
to  bring  the  whole  within  official  control.” 

American  Communications  Assyn  v.  Douds,  supra,  at 
399,  quoting  Mr.  Justice  Jackson,  concurring  in 
Thomas  v.  Collins,  323  TJ.  S.  516,  547. 

Except  in  highly  limited  areas,  such  as  matters  of  in¬ 
ternal  management,  United  Public  Workers  v.  Mitchell,  330 
U.  S.  75 — and  even  there  the  conditioning  power  is  not 
unlimited:  id.  at  100;  Wieman  v.  Updegraff,  344  U.  S.  183 
— the  Government  may  not  make  the  use  of  its  facilities, 
and  certainly  not  of  its  ministerial  facilities,  conditional 
upon  the  surrender  of  constitutional  rights.  Hannegan  v. 
Esquire,  Inc.,  327  IT.  S.  146;  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  1,  35-36.  Even  privileges  or  acts  of  grace 
granted  by  the  Government  may  not  be  revoked  or  denied 
on  unconstitutional  grounds.  Pike  v.  Walker,  73  App. 
D.  C.  289,  121  F.  2d  37 ;  cf.  Willcox,  Invasions  of  the  First 
Amendment  Through  Conditioned  Public  Spending,  41 
Cornell  L.  Q.  14,  44  ff.  (1955) ;  Barnett,  Passport  Adminis¬ 
tration  and  the  Courts,  32  Ore.  L.  R.  193,  199-201;  “Pass¬ 
port  Denied”:  State  Department  Practice  and  Due  Process. 
Note,  3  Stanford  L.  R.  312,  319  (1951). 

The  constitutional  restraint  on  free  speech  abridgments 
does  not  stop  at  the  water’s  edge,  certainly  insofar  as  the 
authority  of  the  United  States  over  its  citizens  is  con¬ 
cerned.  The  provision  that  “Congress  shall  make  no  law 
*  *  *  ”  applies  with  equal  vigor  to  restraints  within  and 
without  the  United  States.  With  respect  to  other  basic 
constitutional  safeguards,  it  has  been  held  that  “  #  *  *  the 
protection  of  the  Fourth  Amendment  extends  to  United 
States  citizens  in  foreign  countries  under  occupation  by  our 
armed  forces.”  Best  v.  United  States,  184  F.  2d  131,  138 
(C.  A.  1).  And  the  writ  of  habeas  corpus  protects  not  only 
citizens  abroad,  but  even  aliens,  in  custody  of  United  States 
officials.  Eisentrager  v.  Forrestal ,  84  App.  D.  C.  396,  400, 
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174  F.  2d  961,  965,  rev’d  on  other  grounds,  Johnson  v.  Eisen- 
trager,  339  U.  S.  763.  No  official  of  the  United  States  abroad 
could  restrain  or  punish  the  exercise  of  free  speech  by  ap¬ 
pellee  in  the  territory  in  which  such  an  official  had  been 
given  authority,  any  more  than  could  an  official  at  home. 
The  setting  in  which  vast  numbers  of  citizens  travel  abroad 
•‘requires  that  *  *  #  (they)  receive  the  full  protection  of 
the  Constitution  wherever  it  is  possible  for  the  United 
States  to  assure  it.”  Flynn,  The  Constitution  Abroad,  32 
Texas  L.  R.  58,  77  (1953). 

Appellee’s  right  to  travel  may  not  be  denied,  as  it  has 
been  here,  because  of  alleged  past  or  possible  future  ex¬ 
pressions  of  opinion  or  associations,  either  at  home  or 
abroad. 


V 

The  Passport  Regulations  (A)  are  not  authorized  by 
statute,  (B)  conflict  with  the  will  of  Congress,  and  (C) 
were  in  validly  promulgated. 


A.  The  governing  statute  did  not  empower  the  Secretary  of 
State  to  issue  substantive  regulations  and  if  construed  to 
grant  such  authority,  it  involves  an  unconstitutional  dele¬ 
gation  of  legislative  power. 

1.  22  U.  S.  C.  21ia  authorizes  regulations  confined  to  pre¬ 
scribing  proof  of  citizenship  and  administrative  details. 

The  refusal  of  appellant  to  extend  appellee’s  passport, 
on  the  basis  of  Section  51.135  of  the  Passport  Regulations, 
is  grounded  on  povrers  claimed  by  him  pursuant  to  22 
U.  S.  C.  211a  (Act  of  July  3, 1926,  44  Stat.  887,  Sec.  1),  and 
Executive  Order  No.  7856  (March  31,  1938,  3  F.  R.  681,  22 
CFR  51.77). 

The  statute  empowers  the  Secretary  of  State  to  issue 
passports  under  rules  promulgated  by  the  President  (22 
U.  S.  C.  211a) : 
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“The  Secretary  of  State  may  grant  and  issue  pass¬ 
ports  *  *  *  under  such  rules  as  the  President  shall 
designate  and  prescribe  for  and  on  behalf  of  the  United 
States,  and  no  other  person  shall  grant,  issue  or  verify 
such  passports.” 

Executive  Order  No.  7856,  promulgated  pursuant  to  that 
statute,  repeats  certain  statutory  provisions;  in  addition, 
prescribes  various  regulations,  defining,  for  example,  the 
evidence  of  citizenship  required  to  accompany  passport  ap¬ 
plications,  the  contents  of  an  application,  fee  requirements 
and  exemptions  therefrom,  and  similar  matters;  and  also 
provides,  as  follows : 

“Section  51.75.  Refusal  to  Issue  Passports.  The 
Secretary  of  State  is  authorized  in  bis  discretion  to 
refuse  to  issue  a  passport,  to  restrict  a  passport  for 
use  only  in  certain  countries,  to  restrict  it  against  use 
in  certain  countries,  to  withdraw  or  cancel  a  passport 
already  issued  and,  to  withdraw  a  passport  for  the  pur¬ 
pose  of  restricting  its  validity  or  use  in  certain  coun¬ 
tries. 

“Section  51.77.  Secretary  of  State  Authorized  to 
Make  Passport  Regulations.  The  Secretary  of  State 
is  authorized  to  make  regulations  on  the  subject  of  issu¬ 
ing,  renewing,  extending,  amending,  restricting,  or  with¬ 
drawing  passports  additional  to  the  rules  in  this  pari 
and  not  inconsistent  therewith.” 

It  is  solely  to  this  statute  and  this  Executive  Order  that 
the  authority  of  the  Secretary  of  State  to  promulgate  Sec¬ 
tion  51.135  is  attributed.  ( See  preamble  to  Passport  Regu¬ 
lations,  17  F.  R.  8013.)  An  understanding  of  their  scope 
requires  a  brief  examination  of  passport  law  and  practice 
prior  to  the  1926  enactment.16 

Apart  from  prior  war  periods,  as  has  been  noted,  no 
passport  has  ever  been  required  for  travel  abroad  except 

16  Historical  discussions  appear  in  Parker,  The  Right  to  Go 
Abroad,  40  Virginia  L.  R.  853.  861  ff.  (1954) ;  Note,  41  Georgetown 
L.  J.,  supra ,  at  63. 
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since  the  onset  of  World  War  II.  Far  from  being  a  license 
to  depart  and  return,  a  passport  was  traditionally  merely 
a  certificate  of  identity  and  of  citizenship  or  nationality. 
The  first  passport  enactment,  in  1856,  limited  passports  to 
citizens  of  the  United  States.  Act  of  Aug.  18,  1856,  11 
Stat.  60.  In  1902,  this  provision  was  amplified  to  include 
persons  “owing  allegiance,  whether  citizens  or  not.”  32 
Stat.  386,  22  U.  S.  C.  212. 17  The  issuance  of  a  passport 
was  only  for  the  convenience  of  the  traveller.  “General 
Instructions  In  Regard  to  Passports”  of  1873  (Department 
of  State,  The  American  Passport  (1898)).  While  a  pass¬ 
port  solicits  the  protection  of  the  government  whose  ter¬ 
ritories  the  traveller  visits,  such  protection  stems  not  from 
the  passport  but  from  the  nationality  of  the  traveller.  Dip- 
lock,  Passports  and  Protection  in  International  Law,  32 
The  Grotius  Society  42,  55  (1946).1S 

Citizenship  was  and  is  the  sole  statutory  criterion  for 
entitlement  to  a  passport.10  Both  Presidential  regulations 
and  those  of  various  Secretaries  of  State  have  prescribed 
what  proofs  of  citizenship  are  to  be  presented  by  appli¬ 
cants.20  Although  the  Secretary  has  exercised  discretion- 

17  The  intent  of  the  1902  amendment  was  to  authorize  passports 
to  citizens  of  Puerto  Rico,  Hawaii  and  the  Philippines,  whose  allegi¬ 
ance  the  United  States  acquired  when  it  extended  its  sovereignty  to 
those  areas.  35  Cong.  Rec.  5697,  658S. 

For  convenience,  the  terms  “citizen”  and  “citizenship”  herein  will 
include  non-citizens  owing  allegiance,  unless  otherwise  indicated. 

18  While  the  President  is  under  a  statutory  duty  to  demand  the 
release  of  citizens  (citizens  only,  not  those  owing  allegiance)  if  they 
are  unjustly  deprived  of  their  liberty  by  a  foreign  government  (22 
U.  Sj  C.  1732),  there  appears  to  be  no  judicially  enforceable  right 
to  such  protection.  Comment,  61  Yale  L.  J.,  supra,  at  187.  Posses¬ 
sion  of  a  passport  clearly  does  not  impose  any  further  duty  on  the 
President  in  this  respect.  Cf.  the  inaction  of  a  consul  during  a 
protracted  imprisonment  of  a  citizen  holding  a  passport,  an  incident 
described  in  Parker,  op.  cit.  supra,  40  Virginia  L.  R.  at  860-861. 

19  Except  for  the  Internal  Security  Act,  discussed  infra ,  which, 
as  will  be  noted,  is  not  yet  operative  in  the  passport  field. 

20  Dep’t  of  State,  The  American  Passport,  supra,  Ch.  IV.  See 
Executive  Order  of  June  13.  1907 :  Executive  Orders  4359- A.  4488. 
5860.  and  6650. 
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ary  powers  in  passing  on  the  sufficiency  and  validity  of  such 
proofs  (Note,  41  Georgetown  L.  J.  supra,  at  76),  such 
powers  are  subject  to  judicial  review.  Perkins  v.  Elg,  307 
U.  S.  325. 

In  addition  to  ruling  on  issues  of  citizenship,  the  Secre¬ 
tary  has  also  sporadically  refused  passports  because  of 
previous  unlawful  activity  of  an  applicant,  machinations 
against  a  friendly  government,  flight  from  justice,  and  simi¬ 
lar  grounds.  3  Hackworth,  Digest  of  International  Law, 
§  268  (1942).  When  the  right  to  travel  was  not  dependent 
upon  a  passport,  such  refusals  could  have  little  tangible 
sign;ficance.  A  traveller  might  be  inconvenienced  abroad 
for  lack  of  a  passport,  but  his  departure  from  the  United 
States  could  not  be  prevented.  It  is  not  surprising,  there¬ 
fore,  that  research  shows  no  challenge  to  the  exercise  of 
such  power.  Nevertheless,  even  in  this  area  we  find  a 
disclaimer  of  power  by  the  Department.  Acting  Secretary 
of  State  Wilson,  although  asserting  the  Secretary’s  dis¬ 
cretion,  acknowledged  that  (Dept,  of  State.  Foreign  Re¬ 
lations  (1907),  p.  1083) 

“  *  *  #  a  passport  is  not  to  be  refused  to  an  American 
citizen,  even  if  his  character  is  doubtful,  unless  there 
is  reason  to  believe  he  will  put  the  passport  to  an  un¬ 
lawful  use.” 

Assuming  an  applicant’s  citizenship,  the  function  of  issu¬ 
ing  a  passport  is  purely  ministerial  in  character.  Thus, 
Secretary  of  State  Fish  said  on  January  14, 1875  (3  Moore, 
Digest  of  International  Law,  920  (1906)): 

“I  am  of  the  opinion  that  any  citizen  of  the  United 
States  has  a  right  to  be  furnished  with  such  evidence 
of  citizenship,  and  of  his  right  to  the  protection  of  his 
Government,  as  has  been  adopted  for  that  purpose,  up¬ 
on  complying  with  the  usual  regulations,  and  that  the 
necessity  therefor  is  a  matter  for  the  judgment  of  the 
party  himself.” 
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The  rules  were  in  aid  of  the  ministerial  functions.  Assist¬ 
ant  Secretary  of  State  Carr,  testifying  before  the  House 
Committee  on  Foreign  Affairs  with  respect  to  the  nature 
of  the  rules  contemplated  by  the  1926  statute,  stated  that 
“these  rules  are  administrative  rules  #  *  *  ”  governing 

*‘  *  *  *  the  different  things  that  must  be  provided  for 
that  will  come  up  from  time  to  time  under  different 
conditions,  different  modes  of  travel  and  various  things 
that  arise  in  the  course  of  a  period  of  time  *  *  *  the 
object  [of  the  Secretary’s  rule-making  power]  being 
to  provide  for  administrative  rides  to  be  issued  by  the 
Secretary  of  State  so  as  to  avoid  troubling  the  Presi¬ 
dent  with  many  details”  (Hrgs.  before  H.  Comm,  on 
For.  Affairs  on  H.  R.  11947,  69th  Cong.,  1st  Sess.,  pp. 
5-6;  emphasis  supplied.) 

And  Congress  delegated  rule-making  power  to  the  Presi¬ 
dent  “so  that  it  would  not  be  bothered  with  all  these  small 
administrative  changes”  Ibid. 

Thus,  regulations,  either  Presidential  or  Departmental, 
prescribed  the  identifying  information  required  on  an  ap¬ 
plication,  the  size  of  passport  photographs,  the  contents 
of  the  affidavit  of  a  supporting  witness,  the  contents  of  an 
application  for  a  family  passport,  the  method  of  surrender 
and  cancellation  of  a  passport,  etc. — all  clearly  matters  of 
administrative  routine.  The  1938  Executive  Order  was  of 
this  traditional  character,  prescribing  the  nature  of  proof 
of  citizenship  and  the  mechanics  of  administration.  And 
regulations  of  the  Secretaries  of  State  have  customarily 
done  no  more  than  provide  the  minutiae  on  these  points. 
See,  for  example,  The  American  Passport,  supra,  pp.  91  ff. : 
Secretary  Kellogg’s  Departmental  Order  No.  366,  Feb.  12, 
1926, 21  and  Secretary  Hull’s  Departmental  Order  No.  749, 
March  31,  1938.22  These  matters  were  hardly  appropriate 

21  Hearings  before  H.  Comm,  on  For.  Affairs  on  H.  R.  1 1947.  69th 
Cong.,  1st  Sess.,  pp.  25-28. 

22  Passport  Regulations.  Department  of  State  Publication  1 165 
0938),  pp.  20-25. 
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for  Congressional  enactment,  but  quite  appropriate  as 
the  subjects  of  delegated  and  subdelegated  authority.  And 
such  they  had  been  for  many  years.23. 

Against  this  background,  the  conferral  upon  the  Secre¬ 
tary  of  the  power  to  make  regulations  and  the  discretion 
to  refuse  a  passport  assumes  a  clear,  if  limited,  significance. 
When  Congress,  in  1926,  continued 24  the  power  of  the 
Secretary  to  issue  passports  under  Presidential  rules,  the 
practice  and  regulations  for  over  three-quarters  of  a  cen¬ 
tury  25  had  been  confined  to  these  two  phases — substantively 
to  matters  of  citizenship,  administratively  to  matters  of 
routine.  The  only  rules  which  Congress  could  conceivably 
have  had  in  mind  were  those  relating  to  these  two  fields. 
The  only  discretion  which  could  conceivably  have  been 
delegated  to  the  President  by  the  statute  and  to  the  Secre¬ 
tary  by  the  1938  Executive  Order  was  the  discretion  inci¬ 
dent  to  this  historical  practice. 

In  promulgating  the  Passport  Regulations,  here  in  issue, 
however,  the  Secretary  has  gone  far  beyond  these  limits. 
In  Section  51.135,  he  has  established  categories  of  citizens — 
as  such  entitled  to  passports — whom  he  has  declared  in-  v 
eligible  for  them.  Neither  the  1926  statute,  nor  its  prede¬ 
cessors,  nor  Executive  Order  7856,  read  against  their  back¬ 
ground  and  legislative  history,  suggest  the  permissibility 
of  any  such  restriction  or  the  power  to  impose  it. 

2.  If  the  1926  statute  is  interpreted  to  confer  the  power 
here  exercised  by  the  Secretary,  it  constitutes  an  invalid 
delegation  of  legislative  power. 

It  is  strikingly  apparent  that  neither  the  1926  statute 
nor  Executive  Order  7856  prescribes  any  standards  for 
the  exercise  of  discretion  either  by  the  President  or  by  the 

23  Supra,  p.  40,  n.  20. 

24  The  language  of  the  1926  Act  is  virtually  identical  with  that  of 
the  1856  statute,  11  Stat.  60. 

23  Dep’t  of  State.  The  American  Passport,  supra,  p.  43. 
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Secretary  of  State  in  promulgating  regulations.  The  statu¬ 
tory  authority  of  the  President  to  make  rules  is  subject  to 
no  limitation,  guidance,  or  Congressional  policy  in  this  or 
any  other  provision  of  the  Act  of  July  3, 1926 ;  Section  51.175 
of  the  Executive  Order  prescribes  no  standards  for  the 
Secretary’s  discretionary  power  to  refuse  to  issue  a  pass¬ 
port;  and  Section  51.77  of  the  Executive  Order  (apart  from 
the  legally  superfluous  injunction  that  the  regulations  of 
the  Secretary  of  State  are  not  to  be  inconsistent  with  the 
provisions  of  the  Executive  Order)  is  completely  devoid 
of  standards  for  the  regulations  which  the  Secretary  of 
State  is  authorized  to  promulgate. 

The  classical  statement  on  the  power  of  Congress  to  dele¬ 
gate  authority  to  coordinate  branches  of  the  government 
was  expressed  by  Chief  Justice  Marshall  in  Wayman  v. 
Southard,  10  Wheat.  (23  U.  S.)  1,  43.  “  *  *  *  (I)mportant 
subjects  [he  held]  *  *  •  must  be  entirely  regulated  by  the 
legislature  itself,”  while  as  to  matters  “of  less  interest, 
*  #  *  a  general  provision  may  be  made,  and  power  given 
to  those  who  are  to  act  under  such  general  provisions  to 
All  up  the  details.” 

But  “before  another  agency  can  ‘fill  up  the  details,’  Con¬ 
gress  must  enact  something  to  be  thus  supplemented.  *  •  # 
(T)he  lawmakers  must  first  adopt  a  policy  or  set  up  an  ‘in¬ 
telligible  standard’  to  which  administrative  action  must  con¬ 
form.”  The  Constitution  of  the  United  States  of  America 
(ed.  Corwin,  1953),  Sen.  Doc.  170,  82d  Cong.,  2d  S'ess.,  p.  75, 
citing  Sunshine  Anthracite  Coal  Co.  v.  Adkins,  310  U.  S. 
381,  398,  and  United  States  v.  Rock  Royal  Co-operative, 
307  U.  S.  533,  576.  In  the  latter  case,  the  Supreme  Court 
said  (307  U.  S.  at  574) : 

“  *  *  •  In  dealing  with  legislation  involving  ques¬ 
tions  of  economic  adjustment,  each  enactment  must  be 
considered  to  determine  whether  it  states  the  purpose 
which  the  Congress  seeks  to  accomplish  and  the  stand¬ 
ards  by  which  that  purpose  is  to  be  worked  out  with 
sufficient  exactness  to  enable  those  affected  to  under¬ 
stand  these  limits.  Within  these  tests  the  Congress 
need  specify  only  so  far  as  is  reasonably  practicable.” 


In  the  area  of  economic  regulations,  broad  standards  have 
i  been  deemed  adequate  “where  the  delegated  power  is  exer- 
!  cised  by  orders  directed  to  particular  persons  after  notice 
and  hearing,  with  findings  of  fact  and  of  law  based  upon 
the  record  made  in  the  hearing  *  *  The  Constitution 
of  the  United  States,  supra,  p.  75.  But,  in  any  event,  the 
'  policy  to  be  followed  administratively  pursuant  to  delegated 
powers  must  be  indicated  by  Congress.  Sunshine  Anthra- 
'  rite  Coal  Co.  v.  Adkins,  supra,  310  U.  S.  at  398. 

i  The  present  case  does  not  deal  with  economic  regulation, 
i  Lt  deals  with  the  right  to  travel,  “an  attribute  of  personal 
liberty.7’  Williams  v.  Fears,  supra,  179  U.  S.  at  274.  There 
are,  moreover,  issues  of  freedom  of  speech  involved  in  tin* 
denial  of  the  passport  to  appellee.  Judicial  insistence  on 
i  standards  of  delegated  power  in  the  area  of  individual  rights 
!  is  necessarily  more  rigorous  than  in  other  fields  of  legisla- 
i  tion,  and  the  requirements  of  conciseness  in  those  standards 
i  is  more  demanding.  For  “the  legislative  process  is  es¬ 
pecially  qualified  and  the  administrative  process  is  es- 
!  pecially  unfit  for  the  determination  of  major  policies  that 
depend  more  upon  emotional  bent  and  political  instincts 
than  upon  investigation,  hearing  and  analysis.’*  Davis. 
Administrative  Law  (1950)  57. 

In  Tick  Wo  v.  Hopkins,  118  U.  S.  356,  the  challenged 
ordinances  rendered  it  unlawful  to  operate  a  laundry  in 
a  wooden  building  “without  having  first  obtained  the  con¬ 
sent  of  the  board  of  supervisors”  (at  357).  While  the 
!  California  court  regarded  the  legislation  as  a  reasonable 
fire  protection  regulation  (at  366),  the  Supreme  Court  dis¬ 
agreed  and  invalidated  it,  stating: 

“There  is  nothing  in  the  ordinances  which  points  to 
such  a  regulation  of  the  business  of  keeping  and  con¬ 
ducting  laundries.  They  seem  intended  to  confer,  and 
actually  do  confer,  not  a  discretion  to  be  exercised 
upon  a  consideration  of  the  circumstances  of  each  case, 
but  a  naked  and  arbitrary  power  to  give  or  withhold 
consent,  not  only  as  to  places,  but  as  to  persons  *  *  *. 


'Hie  power  given  to  them  is  not  confided  to  their  discre¬ 
tion  in  the  legal  sense  of  that  term,  but  is  granted  to 
their  mere  will.  It  is  purely  arbitrary,  and  acknowl¬ 
edges  neither  guidance  nor  restraint”  (at  366-367). 215 

The  judicial  ban  on  the  delegation  of  untrammelled  dis¬ 
cretion  remains  unmodified.  For  example,  the  vice  in  the 
sound-truck  ordinance  stricken  down  in  Saia  v.  New  York . 
334  U.  S.  558,  560,  was  that  “there  are  no  standards  pre¬ 
scribed  for  the  exercise  of  his  [the  Police  Chief’s]  discre¬ 
tion.”  As  authorities,  there  were  cited  Cantwell  v.  Con¬ 
necticut,  310  U.  S.  296;  Lovell  v.  Griffin,  303  T\  S'.  444,  and 
Hague  v.  C.  /.  0.,  307  U.  S.  496. 

But  even  the  inclusion  of  words  purporting  to  direct  and 
limit  administrative  discretion  does  not  assure  statutory 
validity  in  this  sphere.  Broad  language  and  loose  concepts 
will  not  suffice.  Niemotko  v.  Maryland,  340  U.  S.  268,  271, 
held  that  without  “narrowly  drawn,  reasonable  and  definite 
standards,”  the  withholding  of  park  permits  to  speakers 
was  invalid.  Bur  sty  n  v.  Wilson,  343  U.  S.  495,  held  that  an 
administrative  ban  of  a  motion  picture  as  “sacrilegious” — 
the  statutory  term  relied  upon — fell  afoul  of  this  require¬ 
ment. 

Even  with  respect  to  aliens,  over  whom  Congressional 
powers  are  broad,  the  requirement  of  valid  standards  for 
delegated  authority  is  acknowledged.  In  Carlson  v.  Landon. 
342  U.  S.  524,  542-544,  the  Court  made  extensive  inquiry 
into  the  statutory  provisions  reflecting  the  Congressional 
objectives,  policy  and  standards  before  it  concluded  that 
the  standards  limiting  executive  judgment  in  that  case 
sufficed.  Such  provisions  are  completely  lacking  in  the 
1926  Act. 

26  The  case  is  especially  applicable  to  the  present  one  because,  as 
appeared  from  the  opinion  of  the  circuit  judge,  which  was  set  forth 
at  length  in  the  opinion  of  the  Supreme  Court,  the  ordinance  in  effect 
permitted  an  arbitrary  discretion  in  prohibiting  the  pursuit  of  an 
occupation  (at  362-363). 


47 


The  statute  here,  22  U.  S.  C.  211a,  should  be  given  an 
interpretation  which  will  preserve  its  constitutionality. 
“  *  *  *  the  rule  is  settled  that  as  between  two  possible  in¬ 
terpretations  of  a  statute,  by  one  of  which  it  would  be  un¬ 
constitutional  and  by  the  other  valid,  our  plain  duty  is  to 
adopt  that  which  will  save  the  Act.  Even  to  avoid  a  serious 
doubt  the  rule  is  the  same  *  *  *  Words  have  been  strained 
*  *  *  in  order  to  avoid  that  doubt  *  #  Blodgett  v.  Hol¬ 
den,  275  U.  S.  142,  148;  Crowell  v.  Benson,  285  U.  S.  22, 
62;  American  Communications  Association  v.  Douds,  339 
C.  S.  382,  407.  Our  interpretation,  one  which  would  define 
the  President’s  power  to  make  rules  or  to  delegate  such 
power  solely  as  to  matters  of  citizenship  and  routine  ad¬ 
ministration,  is  supported  by  the  history  of  passport  legis¬ 
lation  and  practice  27  and  avoids  any  constitutional  doubt. 
Appellant’s  interpretation,  under  which  he  claims  authority 
to  issue  the  substantive  regulations  in  Section  51.135. 
renders  the  statute  unconstitutional  as  an  invalid  delega¬ 
tion  of  legislative  power. 

B.  The  regulations  conflict  with  the  will  of  Congress. 

For  nearly  a  century,  the  will  of  Congress  was  that  all 
citizens  who  so  requested  be  given  passports.  This  was  the 
only  condition  in  the  first  federal  passport  statute  of  1856, 
expanded  in  1902  to  include  “other  persons  *  *  *  owing  al¬ 
legiance,  whether  citizens  or  not  *  *  supra,  p.  40.  Thus, 
non-citizenship  (later  non-allegiance)  was  the  sole  dis¬ 
qualification  imposed  by  Congress.  The  Passport  Regula¬ 
tions  add  disqualifications  beyond  its  scope  and  serve  to 
deny  passports  to  persons  meeting  these  statutory  tests. 

In  only  one  respect  has  the  Congressional  mandate  been 
modified,  but  the  regulations  are  far  more  extensive  than 
the  modification.  Section  6  of  the  Internal  Security  Act  of 

27  Cf.  Fahey  v.  Mallonee,  332  U.  S.  245,  250,  where  a  delegation 
of  rule-making  powers  was  sustained  as  being  “sufficiently  explicit, 
against  the  background  of  custom.” 


48 


1950  provides  that,  after  a  “Communist  organization”  is 
registered  under  the  Act  or  becomes  subject  to  a  final  order 
directing  it  to  do  so,  it  is  unlawful  for  members  to  apply  for 
or  use  a  passport.  But: 

lJ  No  organization  has  as  yet  registered  under  the  stat¬ 
ute  nor  is  any  at  present  subject  to  a  final  order  to  register. 
Communist  Party  v.  Subversive  Activities  Control  Board, 

_ App.  D.  C . . ,  223  F.  2d  531  (1954),  cert.  gr.  349 

U.  S.  943.  The  Department,  for  several  years  now,  how¬ 
ever,  has  denied  passports  as  if  the  statute  were  in  effect. 

2.  The  statutory  proscription  in  any  case  applies  only  to 
members  who  continue  to  remain  such  with  knowledge  or 
notice  that  the  organization  has  registered  or  has  been 
finally  ordered  to  do  so.  50  IT.  S.  C.  785  (aL  Bona  fide 
termination  of  membership,  for  whose  showing  the  statute 
provides  (50  U.  S.  C.  792(i)(2)),  ends  the  applicability  of 
the  passport  prohibition.  Section  51.135(a),  however,  pro¬ 
hibits  passports  not  only  to  Communist  Party  members  but 
also  to  former  members  if  the  Department  concludes  that 
they  continue  to  act  in  furtherance  of  its  “interests”  and 
under  its  “discipline”.  This  extension  of  the  ban  to  former 
members  also  conflicts  with  the  statute. 

3.  Sections  51.135(a)  and  (b),  moreover  bar  passports, 
under  the  circumstances  there  set  forth,  to  certain  classes 
of  persons  “regardless  of  the  formal  state  of  their  affilia¬ 
tion  with  the  Communist  Party  *  *  #.”  The  statutory  ban, 
as  has  been  stated,  is  limited  to  “members”. 

The  Department  has  been  completely  cognizant  of  the 
tact  that  its  regulations  exceed  the  provisions  of  the  statute. 
Tts  officials  have  repeatedly  testified  that  the  regulations 
were  an  attempt  to  enforce  “the  spirit  of  the  law.” 2S 

28  See  testimony  of  Scott  McLeod,  Administrator  of  the  Bureau 
of  Security  and  Consular  Affairs,  Hearings  before  the  Subcommittee 
on  Constitutional  Rights  of  the  Senate  Committee  on  the  Judiciary. 
November  16.  1955.  Reporter’s  Tr..  p.  379:  see  also  testimony  of 
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The  Department,  however,  is  subject  to  the  specific  terms 
of  the  laws  and  standards  established  by  the  Congress,  in¬ 
cluding  the  procedures  and  timetable  for  putting  them  into 
operation.  Its  anticipation  of  them  and  enlargement  upon 
them,  however  motivated,  are  inconsistent  with  the  legisla¬ 
tive  will  and  invalid.  United  States  v.  Symonds,  120 

T.  S.  46,  49-50;  see  also  Manhattan  General  Equipment  Co. 
v.  Commissioner ,  297  U.  S.  129;  Miller  v.  United  States,  294 

U.  S.  435;  Campbell  v.  Galeno  Chemical  Co.,  281  U.  S.  599: 
Merritt  v.  Welsh,  104  U.  S.  694. 

0.  The  Passport  Regulations  were  promulgated  in  violation 
of  the  Administrative  Procedure  Act. 

Section  4  of  the  Administrative  Procedure  Act  ("APAV; 
5  U.  S.  C.  1003)  specifies,  with  exceptions  to  be  noted,  the 
procedure  to  be  followed  by  Federal  administrative  agen¬ 
cies  in  promulgating  rules.  Briefly  stated,  the  Act  requires 
a  general  public  notice  of  the  proposed  rule,  an  opportunity 
to  interested  persons  to  submit  their  views  thereon,  and 
finally  the  publication  of  the  adopted  rule.  This  procedure 
was  not  followed  with  respect  to  the  Passport  Regulations: 
those  Regulations,  promulgated  in  1952,  when  APA  was  in 
effect,  were  published  as  adopted.  17  F.  R.  8013. 

APA  provides  an  exception  to  the  prescribed  promulga¬ 
tion  procedure  “to  the  extent  that  there  is  involved  *  *  * 
any  *  *  *  foreign  affairs  function  of  the  United  States 
*  *  5  U.  S.  C.  1003.  As  we  have  already  noted,  how¬ 

ever  {supra,  p.  31),  the  denial  of  passports  on  political 
grounds  can  hardly  be  deemed  an  exercise  of  such  func¬ 
tions.  Moreover,  granting  arguendo  that  this  function 
plays  some  part  in  passport  issuance,  the  legislative  his¬ 
tory  of  Section  4  demonstrates  that  the  rule-making  pro¬ 
visions  of  the  APA  do  apply  to  passport  activities  of  the 
State  Department.  The  Senate  Committee  Print  of  APA 

A.  J.  Nicholas,  Assistant  Chief  of  the  Passport  Division,  before  the 
Internal  Security  Subcommittee  of  the  Senate  Judiciary  Committee. 
August  1.  1951.  83d  Cong..  1st  Sess..  13-14. 


of  June,  1945  (set  forth  in  Legislative  History  of  the  Ad¬ 
ministrative  Procedure  Act,  Sen.  Doc.  No.  248,  79th  Cong., 
2d  Sess.  [1946],  p.  12)  noted  the  suggestion  that  a  definition 
of  the  term  “foreign  affairs  functions”  be  set  forth  in 
the  definitional  section  of  the  statute  “in  order  to  exclude 
from  the  operation  of  *  *  *  [A PA]  all  passports  and  visa 
functions.”  This  suggestion,  however,  was  rejected,  the 
Senate  Committee  indicating  that  the  promulgation  provi¬ 
sions  of  Section  4  would  in  any  case  not  apply  to  organiza¬ 
tional  or  procedural  rules,  nor  to  other  rules  of  the  De¬ 
partment  where  the  Section  4  procedures  were  found  im¬ 
practicable.  Ibid."9 

The  Senate  Committee's  specific  refusal  to  define  a  “for¬ 
eign  affairs  functions”  so  as  to  exclude  all  passport  regula¬ 
tions  from  the  application  of  the  Act  indicates  its  intention 
to  subject  APA  to  such  passport  regulations  as  did  not  fall 
within  the  general  exceptions. 

There  are  present  here  none  of  the  circumstances  which, 
under  the  exceptions  provided  in  Section  4(a)  of  APA, 
would  permit  dispensing  with  the  promulgation  procedures 
required  by  APA : 

a.  The  Passport  Regulations,  here  in  issue,  are  not  “in¬ 
terpretative  rules,  general  statements  of  policy  (or),  rules 
of  agency  organization  *  * 

I).  Section  51.135  of  the  Regulations,  which  describes  the 
classes  of  persons  to  whom  passports  are  to  be  denied,  does 
not  relate  to  “procedure  or  practice.”  The  strictly  pro¬ 
cedural  sections  of  the  Regulations  are  all  ancillary,  since 
they  purport  to  be  directed  at  ascertaining  whether  or  not 
the  applicant  falls  within  Section  51.135.  It  is  the  latter 
which  is  the  heart  of  the  Regulations,  and  it  is  substantive. 

29  The  position  of  the  Senate  Committee  corroborates  the  view- 
expressed  above  that  the  passport  regulations  were  regarded  as  purely 
ministerial,  so  that  Section  4  of  APA  would  not  normally  apply  to 
them. 


c.  Nor  was  the  promulgation  procedure  “impracticable, 
unnecessary,  or  contrary  to  the  public  interest.”  If  it  were, 
it  could  have  been  readily  avoided  bv  the  Secretary's  merely 
incorporating  in  the  Regulations  a  finding  to  that  effect  and 
a  statement  of  the  reasons  therefor,  as  provided  by  Section 
4(a)  of  APA.  The  Secretary,  however,  did  not  do  so  when 
lie  issued  the  Regulations. 

Since  the  exceptions  to  the  Section  4  promulgation  pro¬ 
cedure  were  not  applicable,  adherence  to  that  procedure 
was  required.  In  the  absence  of  such  adherence,  the  promul¬ 
gation  procedure  violated  Section  4,  and  the  Regulations  are 
invalid. 

VI 

Appellant’s  refusal  to  issue  a  passport  to  appellee  de¬ 
prives  appellee’s  client,  David  N.  Leff,  of  the  effective 
assistance  of  counsel,  in  violation  of  the  Fifth  and  Sixth 
Amendments  to  the  Constitution. 

Appellant’s  denial  of  a  passport  has  prevented  and  con¬ 
tinues  to  prevent  appellee  from  conferring  with  those  of 
his  clients  who  are  resident  abroad  (J.  A.  17-18),  among 
them  one  David  N.  Leff  (J.  A.  17).  Mr.  Leff  has  been 
named  a  defendant  in  a  criminal  proceeding  now  pending 
in  the  United  States  District  Court  for  the  Southern  Dis¬ 
trict  of  New  York  ( United  States  of  America  v.  David  Neal 
Leff ,  Case  No.  M-ll-188),  and  appellee  represents  him  as 
counsel  in  that  proceeding.  Ibid. 

Thus,  the  refusal  to  grant  appellee  a  passport  deprives 
Mr.  Leff  of  that  assistance  of  counsel  in  a  criminal  prosecu¬ 
tion  which  the  Sixth  Amendment  guarantees,  and  the  due 
process  of  law  to  which  the  Fifth  Amendment  entitles  him. 

The  constitutional  right  to  assistance  of  counsel  includes 
the  right  of  a  defendant  in  a  criminal  case  to  have  counsel 
of  his  own  choice.  In  United  States  v.  Bergamo,  154  F.  2d 
:)1  (C.  C.  A.  3).  the  court  held  that  a  trial  court’s  refusal 
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to  permit  representation  of  the  defendants  there  by  out-of- 
district  counsel  whom  they  had  retained  was  violative  of 
the  Constitution  and  required  reversal  of  judgments  of 
ronviction,  saying  (154  F.  2d  at  34) : 

**  *  *  *  The  Supreme  Court  has  held  that  the  right  to 
the  assistance  of  counsel  includes  the  right  to  counsel 
i  of  the  defendant’s  choosing.  In  Glasser  v.  United  States, 
315  U.  S.  60,  70  *  *  *,  Mr.  Justice  Murphy  citing  Powell 
v.  Alabama,  287  U.  S.  45  *  •  *  stated  that  ‘  #  *  the 

right  to  the  assistance  of  counsel  is  so  fundamental 
that  the  denial  by  a  state  court  of  a  reasonable  time  to 
allow  the  selection  of  counsel  of  one’s  own  choosing, 
and  the  failure  of  that  court  to  make  an  effective  ap¬ 
pointment  of  counsel,  may  so  offend  our  concept  of  the 
basic  requirements  of  a  fair  hearing  as  to  amount  to 
a  denial  of  due  process  of  law  contrary  to  the  Four¬ 
teenth  Amendment.  *  ®  *  ’  *  *  V’ 

To  the  same  effect  is  Cooper  v.  Hutchinson .  184  F.  2d  1 19 
(C.  A.  3). 


VII 

This  Court  has  jurisdiction  of  appellee’s  appeal  from 
the  order  of  the  District  Court,  insofar  as  it  denied 
appellee’s  motions  for  a  preliminary  injunction  and 
for  a  summary  judgment. 

The  order  below  ( J.  A.  138),  in  addition  to  directing  that 
the  Passport  Office  grant  appellee  a  quasi- judicial  hearing, 
denied  appellee’s  motion  for  a  preliminary  injunction  and 
his  motion  for  a  summary  judgment. 

There  is  no  question,  of  course,  that  this  Court  has  jur¬ 
isdiction  of  the  appeal  from  the  denial  of  the  preliminary 
injunction.  28  U.  S.  C.  1292(1).  There  is  however,  a  differ¬ 
ence  of  judicial  opinion  as  to  whether  the  denial  of  sum¬ 
mary  judgment  is  likewise  appealable.  We  submit,  how¬ 
ever,  that  it  is,  particularly  in  the  circumstances  of  this  case. 
Federal  Glass  Co.  v.  Loshin,  217  F.  2d  936  (C.  A.  2) ;  Farley 
v.  Ahhetmeier .  72  App.  D.  C.  260,  114  F.  2d  569. 
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It  was  conceded  by  the  parties  below  that  there  was 
no  “general  issue  as  to  any  material  fact”  in  this  case 
(  Rule  5G(c),  Fed.  Rules  Civ.  Proe.).  And  it  is  plain  from 
a  mere  reading  of  the  District  Court's  Memorandum  Opin¬ 
ion  (J.  A.  132-138)  that  the  court  below  agreed  with  the 
parties  and  reached  its  determination  as  a  matter  of  law. 
As  Judge  Frank  pointed  out.  in  Federal  Glass  Co.  v. 
Loshin,  supra,  at  93S: 

“The  case  for  appealability  here,  even  as  to  the  denial 
of  a  final  injunction,  is  peculiarly  strong  and  excep¬ 
tional.  For  the  judge  did  not  refuse  to  grant  such  an 
injunction  on  the  ground  that  there  was  a  triable  issue 
of  fact,  but  on  the  basis  of  his  legal  conclusion  that,  even 
taking  the  evidence  as  if  presented  at  a  trial,  plaintiff 
had  not  shown  that  it  was  entitled  to  relief.” 


VIII 

The  District  Court  had  the  power  to  enter  and  should 
have  entered  an  order  granting  appellee  the  declaratory 
and  injunctive  relief  requested  in  the  complaint. 

The  court  below  failed  to  disclose  its  reasons  for  deny¬ 
ing  appellee  the  declaratory  and  injunctive  relief  requested 
in  the  complaint  (J.  A.  7-8).  In  failing  to  grant  such  re¬ 
lief,  the  court  was  in  error. 

As  we  have  demonstrated  above — perhaps,  we  confess,  at 
inordinate  length — appellant’s  denial  of  a  passport  exten¬ 
sion  to  appellee  was  an  unconstitutional  deprivation  of  his 
rights,  and  the  Passport  Regulations,  on  which  appellant 
purportedly  relied,  are  invalid.  It  would  seem  plain  that 
appellee  is  entitled  to  a  judicial  declaration  to  that  effect 
and  to  an  injunction  restraining  appellant  from  a  continued 
impairment  of  appellee’s  rights. 

Clearly,  the  courts  have  the  power,  by  injunction,  to  re¬ 
strain  unlawful  action  by  executive  officers  of  the  govern¬ 
ment.  Younystomr  Sheet  <€'  Tube  Co.  v.  Sawyer .  343  U.  S. 


54 


579.  Government  counsel  have  suggested,  however,  that  the 
Secretary  of  State,  in  the  exercise  of  his  passport  functions, 
is  immune  from  such  judicial  control;  and,  in  support  of 
this  rather  startling  suggestion,  have  cited  Perkins  v.  Ely. 
.*107  IT.  S.  325.  The  fact,  however,  is  that  neither  the  Su¬ 
preme  Court  nor  this  Court  so  held  in  the  Ely  case. 

The  complaint  filed  in  Ely  did  not  seek  an  injunction 
which  would  direct  the  Secretary  of  State  to  issue  a  pass¬ 
port.  The  only  injunctive  relief  sought  there  as  to  the  Sec¬ 
retary  of  State  was  a  restraint  against  his  representations 
to  the  effect  that  Miss  Elg  was  not  a  citizen  and  against 
his  refusal  to  issue  her  a  passport  on  that  ground  (Com¬ 
plaint,  Prayer  Xo.  3,  Record  in  the  Supreme  Court  No. 
454,  0.  T.  1938,  p.  6).  Otherwise,  only  declaratory  relief 
as  to  the  Secretary  was  sought.  In  her  briefs  before  this 
Court  (at  pp.  33,  36)  and  before  the  Supreme  Court  (at 
pp.  56,  58),  Miss  Elg  assumed  arguendo  that  the  “courts 
will  not  interfere  by  injunction  to  prevent,  or  mandamus 
to  compel  issuance  of  a  passport.”  Thus,  in  Elg,  the  power 
of  the  courts  to  direct  issuance  of  passports  by  the  Secre¬ 
tary  of;  State  was  at  no  time  sub  judice  and  was  not  decided. 
In  the  present  ease,  however,  the  issue  has  been  pointedly 
and  directly  raised.  And  there  can  be  no  question,  par¬ 
ticularly  in  view  of  the  recent  decision  in  Parker  v.  Lester , 
227  F.  2d  708  (C.  A.  9),  that  the  exercise  of  such  discretion 
by  executive  officials  of  the  Federal  Government  under  in¬ 
valid  regulations  is  subject  to  judicial  control  by  injunc¬ 
tion. 

Consequently,  the  court  below,  on  the  record  before  it, 
should  have  entered  an  order  granting  to  appellee  the  de¬ 
claratory  and  injunctive  relief  which  the  complaint  re¬ 
quested. 
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CONCLUSION 

For  the  foregoing;  reasons,  appellee  urges  that  this  Court: 

1.  Remand  this  case  to  the  District  Court  with  instruc¬ 
tions  that  it  enter  an  order: 

a.  Granting  appellee’s  motion  for  summary  judgment. 

b.  Decreeing  that  appellee  is  entitled  to  a  passport. 

c.  Decreeing  that  the  Passport  Regulations  are  invalid 
and  illegal. 

d.  Enjoining  appellant  from  applying  the  Passport  Reg¬ 
ulations  to  appellee. 

e.  Enjoining  appellant  from  continuing  to  deny  a  pass¬ 
port  to  appellee. 

f.  Directing  appellant  forthwith  to  issue  a  passport  to 
appellee  in  standard  form  and  for  standard  duration. 

2.  At  the  very  least,  affirm  the  order  below. 

Respectfully  submitted, 

Harry  I.  Rand, 

Attorney, 
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©nttcb  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

REPLY  BRIEF  FOR  APPELLANT 

No.  13031 

John  Foster  Dulles,  appellant 
v. 

Leonard  B.  Boudin,  appellee 

BRIEF  FOR  APPELLEE 

No.  13130 

Leonard  B.  Boudin,  appellant 
v. 

John  Foster  Dulles,  appellee 

APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 

Since  this  brief  combines  appellant’s  reply  brief  in  No. 
13031  and  appellee’s  brief  in  No.  13130,  there  is  no  occasion 
here  for  us  to  restate  the  case  or  to  follow  the  normal 
organization  of  an  answering  brief.  We  shall  accordingly 
proceed  directly  to  the  contentions  put  forth  in  the  com¬ 
bined  brief  submitted  on  behalf  of  Mr.  Boudin.1 

1  In  view  of  the  fact  that  these  appeals — Nos.  13031  and  13130 — 
have  been  set  down  for  argument  with  No.  12983,  Robeson  v.  Dulles, 
the  parties  will  be  referred  to  herein,  in  order  to  avoid  confusion, 
as  Boudin,  Robeson,  and  the  Secretary.  For  convenience,  references 
to  the  briefs  thus  far  filed  in  the  three  cases  will  be  as  follows: 
Brief  for  the  Secretary  in  Boudin,  “S.  B.  Br. — Brief  for  the  Secre¬ 
tary  in  Robeson,  “S.R.  Br  . — Brief  for  Boudin  in  Nos.  13031  and 
13130,  “B.  Br.  — Brief  for  Robeson  in  No.  12983,  “R.  Br.  — 

(1) 
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I 

The  Order  of  the  District  Court  Denying  Boudin’s  Motion  for 
Summary  Judgment  Is  Not  an  Appealable  Order 

On  his  cross-appeal,  Boudin  argues  that  that  part  of  the 
District  Court’s  order  which  denied  his  motion  for  sum¬ 
mary  judgment  is  appealable.  In  support  of  this  contention, 
Boudin  claims  that  “the  court  below  agreed  with  the  par¬ 
ties”  that  “there  is  no  ‘genuine  issue  as  to  any  material 
fact’  in  this  case”  (B.  Br. We  submit  (1)  that  the  great 
weight  of  authority  supports  the  contrary  view  that  a  denial 
of  summary  judgment  is  not  appealable;  (2)  that  the  Dis¬ 
trict  Court  was  of  the  opinion  that  a  genuine  issue  of 
material  fact  did  exist;  and  (3)  that,  even  if  there  were  no 
question  of  fact,  Boudin  has  not  shown  that  he  “is  entitled 
to  a  judgment  as  a  matter  of  law”  under  F.  R.  C.  P.  56(c). 

(1)  It  is  well  settled  that,  ordinarily,  a  denial  of  a  motion 
for  summary  judgment  is  not  an  appealable  order  since 
it  is  not  a  final  decision  within  the  meaning  of  28  U.  S.  C. 
1291.  Hook  v.  Hook  &  Ackerman,  Inc.,  213  F.  2d  122  (C.  A. 
3) ;  John  Hancock  Mut.  Life  Ins.  Co.  v.  Kraft.  200  F.  2d  952 
(C.  A.  2);  Dutton  v.  Cities  Service  Defense  Corp..  197  F. 
2d  458  (C.  A.  8) ;  Diaz  v.  Crow,  195  F.  2d  517  (C.  A.  5) ; 
McGrath  v.  Hunt,  Hill  &  Betts ,  194  F.  2d  529  (C.  A.  2); 
Morgen  stern  Chemical  Co.  v.  S  die  ring  Corp..  181  F.  2d  160 
(C.  A.  3) ;  Marcus  Breier  Sons.  Inc.  v.  Marrlo  Fabrics.  Inc., 
173  F.  2d  29  (C.  A.  2) ;  Dr  it  tel  v.  Friedman,  154  F.  2d  653 
(C.  A.  2) ;  Jones  v.  St.  Paul  Fire  &  Maine  Ins.  Co..  108  F.  2d 
123  (C.  A.  2) ;  In  re  Finkel stein .  102  F.  2d  688  (C.  A.  2) ; 
ef.  United  States  v.  Florian,  312  XJ.  S.  656,  reversing  114  F. 
2d  990  (C.  A.  7).  See  also  Moore’s  Federal  Practice.  2d 
Ed.,  (1955)  2318-2323;  3  Barron  and  HoltzofF,  Federal 
Practice  and  Procedure,  Rules  Ed.,  Civil  (1950),  119. 
Against  this  impressive  weight  of  authority,  Boudin  cites 
two  cases  in  an  effort  to  persuade  this  Court  to  adopt  the 
contrary  view,  relying  particularly  upon  the  decision  of  the 
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Court  of  Appeals  for  the  Second  Circuit  in  Federal  Glass 
Co.  v.  Loshin,  217  F.  2d  936.2 * * * 6 

The  rationale  of  the  Federal  Glass  case  is  wholly  inap¬ 
posite  here.  The  appeal  there  was  from  the  denial  of  the 
plaintiff’s  motion  for  summary  judgment  on  a  complaint 
which  prayed  for  a  permanent  injunction  and  an  injunc¬ 
tion  pendente  lite.  The  motion  for  summary  judgment  was 
not  accompanied,  as  is  the  case  here,  by  a  separate  motion 
for  a  preliminary  injunction.  In  the  circumstances,  the 
court  there  felt  constrained  to  view  the  order  as,  in  effect, 
a  denial  of  the  injunctions  prayed  for  in  the  complaint,  and 
thus  appealable  under  28  U.  S.  C.  1292(1),  which  authorizes 
an  appeal  from  an  order  “granting,  continuing,  modifying, 
refusing  or  dissolving  injunctions  *  *  #”.  Since  this 

Court  admittedly  already  has  jurisdiction  over  the  District 
Court’s  denial  of  Boudin’s  separate  motion  for  a  prelimi¬ 
nary  injunction,  there  is  no  occasion  here  to  construe  the 
denial  of  summary  judgment  as  a  denial  of  an  injunction. 

Moreover,  the  doctrine  announced  in  Federal  Glass  is  not 
only  in  direct  conflict  with  the  previous  holding  of  the 
Court  of  Appeals  for  the  Third  Circuit  in  Morgenstern 
Chemical  Co.  v.  Sobering  Corp..  supra, — a  holding  adhered 
to  bv  the  Third  Circuit  in  Hook  v.  Hook  &  Ackerman,  Inc., 
supra,  despite  the  intervening  Federal  Glass  decision — but 
it  was  later  disapproved  by  a  different  panel  of  the  Sec¬ 
ond  Circuit  in  subsequent  litigation  involving  the  same 
parties.  Federal  Glass  Co.  v.  Loshin,  224  F.  2d  100.  In  the 
latter  case,  Judge  Clark,  who  had  dissented  from  the  earlier 
decision,  announced  his  own  and  Judge  Medina’s  disagree¬ 
ment  with  the  previous  ruling  (Judge  Dimock  expressed  no 
opinion),  but  felt  it  inappropriate  to  reverse  the  earlier 

2  The  other  case  cited — but  not  discussed — by  Boudin  is  Farley  v. 
Abbetmeier,  72  App.  D.C.  260,  114  F.  2d  569.  Appealability  was 

not  an  issue  in  that  case,  since,  as  Moore  notes,  the  appeal  was 

“allowed  under  special  statutory  provision,  which  existed  prior  to 
the  Judicial  Code  of  1948,  authorizing  the  Court  of  Appeals  for 

the  District  of  Columbia  to  allow  appeals  from  interlocutory  orders”. 

6  Moore’s  Federal  Practice,  2319,  fn.  6. 
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holding.  He  noted  that  the  issue  would  have  to  be  resolved 
by  the  Supreme  Court,  citing  Baltimore  Contractors  v. 
Bodinger ,  348  U.  S.  176,  as  indicating  that  that  Court  “is 
not  likely  to  look  with  favor  on  this  new  inroad  upon  the 
traditional  federal  policy  against  piecemeal  appeals.”  224 
F.  2d  at  101. 

(2)  Contrary  to  Boudin’s  contention,  the  District  Court 
did  not  agree  that  there  is  no  genuine  issue  of  material  fact. 
As  our  main  brief  herein  points  out,  the  trial  judge  sus¬ 
tained  the  validity  of  Section  51.135  of  the  Passport  Regu¬ 
lations,  which  denies  passport  facilities  to  persons  support¬ 
ing  the  Communist  movement.  He  held,  however,  that 
Boudin  had  not  had  a  fair  hearing  and  remanded  the  case 
to  the  Department  of  State  for  a  quasi-judicial  hearing  on 
the  issue  whether  Boudin,  in  fact,  comes  within  Section 
51.135  of  the  Regulations.  In  this  light,  it  can  hardly  be 
urged  that,  as  the  District  Court  viewed  the  case,  there 
is  no  genuine  issue  of  material  fact. 

(3)  Assuming  arguendo  that  the  order  is  appealable,  we 
submit,  for  the  reasons  set  forth  in  our  main  brief  (S.  B. 
Br.  15-24),  in  our  brief  in  Robeson  (S.  R.  Br.  30-47),  and  in 
this  brief,  infra .  pp.  10-21,  that  the  District  Court  was  cor¬ 
rect  in  concluding  that  Boudin  is  not  entitled  to  summarv 
judgment. 

n 

The  District  Court  Properly  Denied  Boudin’s  Motion  for  a 

Preliminary  Injunction 

In  addition  to  challenging  the  District  Court’s  denial  of 
his  motion  for  summary  judgment,  Boudin’s  cross-appeal 
asserts  that  the  court  below  erred  in  denying  his  motion  for 
a  preliminary  injunction  enjoining  the  Secretary  from 
withholding  a  passport  pending  the  determination  of  this 
action  and  directing  the  Secretary  to  issue  a  passport  forth¬ 
with.  We  submit  that  the  District  Court’s  action  was  a 
proper  exercise  of  discretion,  particularly  in  view  of  the 
substantial  question  whether  judicial  power  exists  to  issue 
an  order  directing  the  issuance  of  a  passport. 
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A.  The  Action  of  the  District  Court  Was  Not  An  Abuse  of 

Discretion 

As  this  Court  has  recently  stated,  “  [i]t  is  settled  law  that 
a  Court  of  Appeals  will  not  set  aside  the  action  of  a  District 
Court  in  either  denying  or  granting  an  application  for  a 
preliminary  injunction  unless  the  action  of  the  District 
Court  was  in  clear  error  or  in  abuse  of  discretion.”  Cox  v. 
Democratic  Central  Committee  of  the  District  of  Columbia, 
91  U.  S.  App.  D.  C.  416,  200  F.  2d  356.  See  also  Alabama  v. 
United  States,  279  U.  S.  229;  Joint  Anti-Fascist  Refugee 
Committee  v.  Brownell,  94  U.  S.  App.  D.  C.  870,  215  F.  2d 
870;  Embassy  Dairy,  Inc.  v.  Camalier,  93  U.  S.  App.  D.  C. 
364,  211  F.  2d  41.  The  question  here,  therefore,  is  whether 
the  denial  of  Boudin’s  motion  can  be  said  to  have  been 
clearly  erroneous  or  an  abuse  of  discretion.  In  our  view, 
this  Court  has  already  disposed  of  that  question  by  post¬ 
poning  decision  upon  Boudin’s  motion  of  December  21, 
1955.  That  motion  prayed  this  Court  to  place  a  condition 
upon  the  District  Court’s  stay  order  by  ordering  the  Secre¬ 
tary  to  issue  Boudin  a  temporary  passport — substantially 
the  same  interlocutorv  relief  which  was  denied  bv  the  Dis- 
trict  Court  and  which  Boudin  now  asks  this  Court  to  recon¬ 
sider.  In  the  light  of  this  Court’s  action  thereon,  it  can¬ 
not  be  said  that  comparable  action  by  the  District  Court 
was  an  abuse  of  discretion. 

Moreover,  that  the  court  below  acted  properly  in  refusing 
to  grant  such  relief  is  manifest.  A  District  Court,  in  weigh¬ 
ing  whether  or  not  a  preliminary  injunction  should  issue, 
attempts  to  estimate  “the  relative  importance  of  the  rights 
asserted  and  the  acts  sought  to  be  enjoined,  the  irreparable 
nature  of  the  injury  flowing  from  denial  of  preliminary 
relief,  the  probability  of  the  ultimate  success  or  failure  of 
the  suit,  [andl  the  balancing  of  damage  and  convenience 
generally”.  Embassy  Dairy,  Inc.  v.  Camalier.  93  U.  S. 
App.  D.  C.  364,  211  F.  2d  41  at  43.  We  have  already  shown 
in  our  main  brief  that  Boudin  is  entitled  to  no  relief  what¬ 
soever,  whether  it  be  the  relief  sought  in  the  complaint  or 
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that  granted  hy  the  District  Conrt.  Interlocutory  relief  is, 
therefore,  completely  unwarranted. 

But  even  if  a  District  Court  is  of  the  view  that  a  plain¬ 
tiff’s  chances  of  ultimate  success  are  good,  its  view  on  the 
other  considerations — the  relative  importance  of  the  rights 
asserted  and  the  acts  sought  to  be  enjoined,  the  irreparable 
nature  of  the  alleged  injury,  and  the  balancing  of  damage 
and  convenience — may  nevertheless  require  denial  of  a 
preliminary  injunction.  Embassy  Dairy  v.  Camalier,  supra. 
We  submit  that  no  matter  how  strong  may  be  the  seeming 
equities  on  the  side  of  an  applicant  who  has  been  denied  a 
passport,  the  public  interest  nonetheless  requires  that 
injunctive  relief  of  the  nature  here  sought  be  withheld 
until  the  controversy  is  adjudicated  on  its  merits.  In  this 
case,  Boudin’s  passport  was  denied  by  the  Secretary  of 
State,  the  highest  officer  of  tho  United  States  in  the  field 
of  foreign  affairs  other  than  the  Chief  Executive,  after 
the  Secretary  had  reviewed  all  the  information  available  to 
his  Department  (J.  A.  10).  Stating  his  conclusion  that 
Boudin’s  travel  abroad  would  “support  the  Communist 
movement”  (J.  A.  49)  and  be  contrary  to  the  national  inter¬ 
est  (J.  A.  47),  the  Secretary  adhered  to  his  former  denial 
after  a  second  review  of  the  information  ( J.A.  49).  In  the 
circumstances,  as  the  Supreme  Court  observed  in  Takus  v. 
United  States ,  321  U.  S.  414  at  440-441,  consideration  of  the 
public  interest  compels  denial  of  Boudin’s  claim  for  inter¬ 
locutory  relief : 

The  award  of  an  interlocutory  injunction  by  courts 
of  equity  has  never  been  regarded  as  strictly  a  matter 
of  right,  even  though  irreparable  injury  may  other¬ 
wise  result  to  the  plaintiff.  *  *  *  Even  in  suits  in 
which  only  private  interests  are  involved  the  award 
is  a  matter  of  sound  judicial  discretion,  in  the  exercise 
of  which  the  court  balances  the  conveniences  of  the  par¬ 
ties  and  possible  injuries  to  them  according  as  they 
may  be  affected  by  the  granting  or  withholding  of  the 
injunction.  *  *  * 
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-  •  But  where  an  injunction  is  asked  which  will  ad¬ 

versely  affect  a  public  interest  for  whose  impairment, 
even  temporarily,  an  injunction  bond  cannot  compen¬ 
sate,  the  court  may  in  the  public  interest  withhold  re¬ 
lief  until  a  final  determination  of  the  rights  of  the 
parties,  though  postponement  may  be  burdensome  to 
the  plaintiff.  #  *  *  Courts  of  equity  may,  and  fre¬ 

quently  do,  go  much  further  both  to  give  and  withhold 
relief  in  furtherance  of  the  public  interest  than  they 
are  accustomed  to  go  when  only  private  interests  are 
involved. 

See  also  Joint  Anti-Fascist  Refugee  Committee  v.  Brownell, 
supra .  And  as  these  cases  and  those  cited  supra,  p.  5, 
show,  the  constitutional  issues  raised  by  Boudin  are  not 
open  for  decision  on  an  application  for  preliminary  injunc¬ 
tion.  Mayo  v.  Lakeland  Highlands  Canning  Co,,  309  XJ.  S. 
310. 

B.  Neither  This  Court  Nor  the  Court  Below  Has  Poiver  To 
Mandamus  the  Secretary  to  Issue  A  Passport 

It  is  hornbook  law  that  a  person  seeking  relief  in  the 
nature  of  mandamus  against  an  officer  of  the  Government 
must  have  a  clear  right  to  the  performance  of  the  act  sought 
to  be  commanded,  and  that  mandamus  may  not  be  granted 
to  compel  an  official  to  exercise  his  discretion  in  a  particu¬ 
lar  manner.  United  Stales  v.  Wilbur,  283  U.  S.  414,  420; 
Hammond  v.  Hull,  76  U.  S.  App.  D.  C.  301, 131  F.  2d  23,  cer¬ 
tiorari  denied,  318  U.  S.  177 ;  Laughlin  v.  Reynolds,  90  U.  S. 
App.  D.  C.  414,  196  F.  2d  863;  Edgerton  v.  Kingsland .  83 
XJ.  S.  App.  D.  C.  8,  168  F.  2d  128;  Thomas  v.  Vinsotu  80 
XJ.  S.  App.  D.  C.  346,  153  F.  2d  636;  Dunn  v.  Ickes,  72  App. 
D.  C.  325,  115  F.  2d  36,  certiorari  denied,  311  XT.  S.  698. 

We  have  already  shown  in  our  main  brief  herein  that 
Boudin  does  not  have  a  “clear  right”  to  a  passport  because 
he  has  not  established  his  eligibility  for  one  under  the 
governing  statutes  and  regulations.  We  have  also  demon¬ 
strated  the  discretionary  nature  of  the  Secretary’s  role  in 


the  grant  and  denial  of  passports  in  onr  brief  in  Robeson  v. 
Dulles  (S.  R.  Br.  33-45;  see  also  Perkins  v.  Elg,  307  U.  S. 
225).  i  It  necessarily  follows,  therefore,  that  even  assum¬ 
ing  that  this  Court  has  the  power  to  enjoin  the  Secretary 
from  denying  a  passport  for  the  “wrong  reason”,  it  does 
not  have  the  power  to  mandamus  the  Secretary  to  issue  a 
passport.  Significantly,  Boudin  does  not  cite  any  authority 
either  for  the  general  proposition  that  the  courts  have  the 
power  to  mandamus  an  official  to  exercise  his  discretion  in 
a  particular  way,  or  for  the  particular  proposition  here 
involved  that  the  courts  can  compel  the  issuance  of  a  pass¬ 
port.  Instead,  Boudin  contents  himself  with  an  attempt 
to  show  that  Perkins  v.  Elg,  supra ,  does  not  foreclose  the 
question  and  with  an  effort  to  equate  and  confuse  the  power 
to  grant  negative  injunctive  relief  with  a  power  to  grant 
mandamus  to  control  discretionary  acts  (B.  Br.  41^12). 

While  we  think  it  unnecessary  to  rehearse  what  we  have 
already  said  in  our  earlier  briefs,  one  consideration  does, 
however,  merit  emphasis  in  this  connection.  It  must  be 
borne  in  mind  that  while  the  order  Boudin  seeks  would  en¬ 
able  him  to  exercise  his  asserted  “right  to  travel,”  it  would 
at  the  same  time  have  the  grave  effect  of  forcing  the  Secre¬ 
tary  of  State  to  accord  the  diplomatic  protection  of  the 
United  States  to  a  person  upon  whom  the  Secretary,  in  his 
discretion,  is  unwilling  to  confer  such  protection.  Cf. 
Communist  Party  of  the  United  States  v.  Subversive  Activi¬ 
ties  Control  Board,  —  U.  S.  App.  D.  C.  — ,  223  F.  2d  531, 
555,  556.  It  is  one  thing  for  the  courts  to  intervene  in 
executive  functions  where  they  deem  it  necessary  to  insure 
due  process  of  law,  i.  e.,  to  enjoin  the  Secretary  from  deny¬ 
ing  a  passport  for  a  particular  reason  or  to  enjoin  the 
Secretary  from  preventing  Boudin’s  departure  without  a 
passport.  It  is  an  entirely  different  matter  for  the  judiciary 
to  undertake  in  the  manner  Boudin  urges  to  exercise  the 
discretion  which  by  law  has  been  entrusted  to  the  Secretary. 

As  this  Court  ruled  in  the  Communist  Party  case,  supra , 
the  passport  has  traditionally  been  a  political  document 
addressed  to  foreign  powers  and  to  the  representatives  of 
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the  Secretary  of  State  abroad,  requesting  protection  for 
the  bearer  on  behalf  of  the  United  States  Government.3 
By  issuing  a  passport,  the  President  and  the  Secretary 
guarantee  their  aid  and  assistance  to  the  person  to  whom 
it  is  issued.4  As  the  Attorney  General  has  noted  “a  per¬ 
son  receiving  [a  passport]  is  certified  to  be  entitled  to  such 
protection  as  the  Government  can  give  its  citizens  in  foreign 
countries.’ ’ 5  The  fact  that,  during  the  present  national 
emergency,  the  issuance  of  passports  is  a  means  of  con¬ 
trolling  travel  in  the  interests  of  national  security  does 
not  mean  that  a  passport  does  not  also  perform  its  tradi¬ 
tional  functions.  Communist  Party  of  the  United  States  v. 
Subversive  Activities  Control  Board ,  —  U.  S.  App.  D.  C. 
— ,  223  F.  2d  531  at  556. 

Because  a  passport  is  basically  a  political  document  issued 
in  the  discretion  of  the  executive,  the  supervisory  role  of 
the  judiciary  is  necessarily  sharply  limited.  The  principle 
of  broad  executive  discretion  in  this  area  has  been  con¬ 
sistently  adhered  to  by  all  three  Branches  of  the  Govern¬ 
ment.  As  we  show  in  our  brief  in  Robeson  v.  Dulles.  Con¬ 
gress  has  repeatedly  manifested  its  recognition  of  this 
principle  (S.  R.  Br.  30-45).  To  quote  an  early  opinion  of  the 
Attorney  General  (23  Ops.  Att’v  Gen.  509,  511  (1901) ) : 

*  *  *  The  act  of  Congress  which  defines  [the  Secre¬ 
tary’s]  duty  in  the  matter  of  the  issuance  of  passports 
expressly  says  “the  Secretary  of  State  may  grant  and 
issue  passports.”  The  provision,  therefore,  is  not  in 


3  Passports  are  presently  issued  in  the  following  language: 

“I,  the  undersigned,  Secretary  of  State  of  the  United  States 
of  America,  hereby  request  all  whom  it  may  concern  to  permit 
safely  and  freely  to  pass,  and  in  case  of  need  to  give  all  lawful 
aid  and  protection  to  [bearer]  a  citizen  of  the  United  States.” 
See  also  3  Hackworth,  Digest  of  International  Law,  435-436  (19421. 

4  Borchard,  The  Diplomatic  Protection  of  Citizens  Abroad,  495 
(1915). 

5  13  Ops.  Att’y  Gen.  89  (1869). 
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terms  mandatory,  and  I  know  of  no  law  which  gives 
to  the  citizen  a  right  to  a  passport. 

The  Solicitor  for  the  Department  of  State  has  similarly 
observed  (3  Hackworth,  op.  cit.  supra,  468)  that : 

The  Department  has  consistently  held  the  view  that 
the  issuance  of  passports  is  wholly  within  the  discre¬ 
tion  of  the  Secretary  of  State,  and  I  know  of  no  instance 
in  which  an  effort  has  been  made  to  compel  the  Secre¬ 
tary  to  issue  a  passport. 

And  the  holdings  of  the  courts  which  have  dealt  with  the 
problem  in  the  past  have  been  to  the  same  effect  (S.  R. 
Br.  28,  36-37).  Since  Boudin’s  motion  for  a  preliminary 
injunction  sought  to  compel  not  only  the  performance  of  a 
discretionary  act  in  a  particular  manner,  but  the  perform¬ 
ance  of  a  political  act  in  the  realm  of  foreign  affairs,  the 
court  below  was  powerless  to  grant  the  relief  requested. 
For  this  reason  alone,  apart  from  the  fact  that  denial  of  the 
motion  was  a  sound  exercise  of  discretion,  the  action  of 
the  District  Court  was  clearly  correct. 

Ill 

The  Pertinent  Statutes  and  Regulations  Are  Valid  and  Were 
Validly  Applied  in  This  Case 

A.  The  Secretary  is  Empowered  to  Make  Reasonable  Repu¬ 
tations  Governing  and  Restricting  the  Issuance  of 
Passports 

In  his  brief  in  this  case,  Boudin  makes  virtually  the  same 
arguments  with  respect  to  the  general  validity  of  the  stat¬ 
utes  and  regulations  here  involved  as  are  made  hv  oppos¬ 
ing  counsel  in  the  Robeson  case.  Since  we  have  set  forth 
at  length  our  arguments  in  support  of  the  statutes  and 
regulations  in  our  brief  in  that  case  (S.  R.  Br.  30-47),  we 
shall  not  burden  the  Court  with  unnecessary  repetition  of 
those  arguments  here.  Instead,  we  shall  direct  ourselves  to 
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the  question  whether  the  peculiar  circumstances  of  this 
case  require  a  different  result. 

B.  Boudin's  Failure  to  Submit  The  Affidavit  Requested  of 
Him  Was  a  Valid  Ground  for  the  Denial  of  His  Ap¬ 
plication  for  a  Passport 

In  attempting  to  overcome  the  arguments  put  forth  in 
our  main  brief,  Boudin  relies  in  large  part  upon  the  asser¬ 
tion  that  Boudin’s  refusal  to  submit  an  affidavit  concerning 
past  membership  in  the  Communist  Party  was  not  in  fact 
an  independent  ground  for  the  denial  of  his  application 
by  the  Secretary.  Boudin  misreads  both  the  record  and  our 
argument.  We  do  not  contend  that  the  Secretary  denied 
Boudin’s  application  on  the  ground  that  it  was  incomplete 
under  22  U.  S.  C.  213  and  Sections  51.74  and  51.142  of  the 
Regulations.  We  contend  only  that  his  application  is,  in 
fact,  incomplete — a  contention  which  Boudin  does  not  at¬ 
tempt  to  answer — and  that  he  is  in  no  position,  therefore,  to 
demand  either  a  passport  or  the  quasi-judicial  hearing 
which  was  ordered  bv  the  court  below.  In  addition,  as  an 
entirely  separate  argument,  we  do  urge — and  the  record 
demonstrates — that  Boudin’s  failure  to  make  a  prima  facie 
showing  of  eligibility  and  to  make  full  disclosure  was  an 
independent  ground  for  the  Secretary’s  conclusion  that 
Boudin  should  be  denied  a  passport. 

1.  Boudin's  refusal  to  submit  an  affidavit  concerning  past 
membership  in  the  Communist  Party  was  an  independent 
ground  for  the  Secretary's  determination. — In  setting  forth 
the  bases  for  his  determination,  the  Secretary  stated  as  fol¬ 
lows  in  his  affidavit  of  October  14, 1955  ( J.  A.  48-49) : 

In  the  light  of  the  number  of  pro-Communist  associa¬ 
tions  and  activities  of  the  Plaintiff  over  a  lengthy  period 
of  time,  including  reliable  reports  as  late  as  1950  of 
actual  membership  in  the  Communist  Party,  I  con¬ 
sidered  that  these  associations  and  activities,  coupled 
with  the  Plaintiff's  refusal  to  state  under  oath  whether 
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or  not  he  had  been  a  member  of  the  Communist  Party 
prior  to  June  3 , 1954,  when  he  last  received  a  passport, 
warranted  me  in  concluding  that  he  was  still  a  sup¬ 
porter  of  the  Communist  movement  and  should  be 
denied  continued  passport  facilities  under  the  estab¬ 
lished  policy  of  Secretaries  of  State  in  recent  years  of 
refusing  passports  to  supporters  of  the  Communist 
movement.  [Emphasis  supplied.] 

And  in  this  Court,  the  Secretary  reiterated  his  grounds  for 
denial  in  his  affidavit  of  January  11, 1956 : 

Subsequent  to  June  3, 1954,  the  Department  received 
information  concerning  Appellee’s  conduct,  both  be¬ 
fore  and  after  the  issuance  of  the  limited  passport, 
\Vhich,  together  with  Appellee’s  testimony  before  the 
Department  and  continued  refusals  to  state  under  oath 
whether  he  had  been  a  member  of  the  Communist 
Party ,  convinced  it  that  his  case  fell  within  the  scope  of 
Section  51.135  of  the  Passport  Regulations,  and  that 
his  travel,  therefore,  would  he  contrary  to  the  interests 
of  the  United  States.  [Emphasis  supplied.] 

These  quotations  make  it  plain  that  Boudin’s  refusal  to 
state  under  oath  whether  he  had  been  a  member  of  the 
Communist  Party  was  an  independent  ground  for  denial 
of  his  application  insofar  as  the  absence  of  the  informa¬ 
tion  requested  in  the  affidavit  resulted  in  a  failure  to  estab¬ 
lish  a  prima  facie  case  for  eligibility  and  in  inadequate 
disclosure  of  material  facts.  The  Secretary’s  statements 
can  be  read  in  no  other  way.  This  conclusion  is  not  altered 
by  Boudin’s  assertion  that  rejection  of  his  application  was 
based  on  substantive  rather  than  on  procedural  grounds, 
since  Boudin’s  silence  on  an  important  aspect  of  his  case 
patently  helped  convince  the  Secretary  that  the  substantive 
criteria  were  applicable. 

If  we  are  correct  in  our  reading  of  the  record  that  the 
Secretary  viewed  Boudin’s  refusal  to  submit  the  affidavit 
as  an  entirely  independent  ground  for  denying  the  applica- 
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tion,  this  ground  forms  a  sufficient  basis  for  upholding  the 
Secretary’s  action  regardless  of  the  validity  of  any  other 
ground.  Of.  Williams  v.  Cravens,  93  U.  S.  App.  D.  C.  380, 
1  210  F.  2d  874,  certiorari  denied,  348  U.  S.  819;  Baughman 
v.  Green,  C.  A.  D.  C.,  No.  12717,  decided  January  12,  1956. 
However,  should  the  Court  be  in  doubt  as  to  whether  the 
1  Secretary  did,  in  fact,  consider  it  to  be  such,  the  cause 
should  be  remanded  to  the  Secretary  in  order  that  he  may 
supplement  the  record  with  a  more  explicit  statement  of 
his  reasons.  Of.  Monrote  v.  Britton,  C.  A.  D.  C.,  No.  12793, 
decided  January  30, 1956. 

2.  Boudin’s  failure  to  submit  the  requested  affidavit  ren- 
1  dered  him  ineligible  for  a  passport. — As  we  pointed  out  in 
our  main  brief,  an  affidavit  “with  respect  to  present  or 
past  membership  in  the  Communist  Party”  (22  CFR,  1954 
Supp.,  51.142)  may  be  required  to  complete  a  passport 
application  under  the  statutes  and  regulations,  and  Boudin 
has  refused  to  meet  this  requirement.  He  attempts  to 
justify  his  refusal  by  challenging  the  validity  of  the  require¬ 
ment  in  numerous  ways.  In  our  brief  in  Robeson,  we  have 
answered  most  of  these  challenges;  but  since  the  applicant 
there  refused  to  file  any  affidavit  whatsoever,  our  discussion 
was  limited  to  an  affidavit  concerning  present  membership. 
In  the  case  at  bar,  Boudin  has  filed  an  affidavit  with  respect 
to  present  membership  in  the  Communist  Party,  but  not 
with  respect  to  past  membership.  The  following  discussion 
will,  therefore,  address  itself  to  the  latter  requirement  and 
!  to  the  substantive  criteria  of  Section  51.135  of  the  Passport 
Regulations  (22  CFR,  1954  Supp.,  51.135)  which  were  not 
touched  on  in  our  Robeson  brief. 

(a)  Section  51.135  sets  forth  valid  criteria  for  th-e  denial 
'  of  passports. — The  court  below  properly  ruled  that  Section 
51.135  is  valid  in  its  entirety  and  that  it  sets  forth  lawful 
criteria  upon  which  the  denial  of  passports  might  be  based 
—  (J.  A.  135).  Boudin’s  specific  objections  to  this  ruling  are 

essentially  two-fold:  ji)  the  provisions  are  vague  and 
ambiguous  (B.  Br.  3^3) ;  and  (ii)  they  impair  his  rights 
under  the  First  Amendment  to  the  Constitution.  Col- 
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laterally,  he  asserts  (iii)  that  the  denial  of  his  passport 
was  in  fact  predicated  upon  a  ground  which  is  not  expressed 
in  subsections  (a),  (b),  or  (c)  of  Section  51.135,  and  that 
that  ground  is  itself  vague  and  ambiguous.  None  of  these 
contentions  are  meritorious. 

(i)  The  provisions  of  subsections  (a),  (b),  and  (c)  of 
Section  51.135  are  clear,  meaningful  standards  for  the 
guidance  of  administrative  officers.  Any  applicant  pos¬ 
sessing  sufficient  awareness  of  the  world  about  him  to  have 
occasion  to  travel  abroad  could  not  help  but  he  put  on  ade¬ 
quate  notice  of  the  nature  of  the  reasons  supporting  a  denial 
of  his  application  by  a  recitation  in  haec  verba  of  the  regu¬ 
lation’s  provisions.  Of.  American  Communications  Assoc, 
v.  Douds,  339  U.  S.  382,  412-413.  This  is  particularly  true 
where,  as  here,  the  applicant  is  fully  apprised  of  specific 
information  which  caused  him  to  be  placed  in  a  general 
category.  Moreover,  this  is  not,  as  Boudin  would  make  it, 
either  a  criminal  statute  or  a  criminal  indictment.  It  is  a 
regulation  promulgated  by  the  Secretary  of  State  to  guide 
his  subordinates  in  the  exercise  of  his  discretion  under 
dual  authority:  his  executive  powers  in  the  foreign  affairs 
field,  and  a  Congressional  grant  of  power  to  control  travel.6 
See  also,  infra ,  pp.  17-18. 

(ii)  Boudin  contends  that  the  denial  of  his  application  for 
a  passport  constitutes  an  indirect  Governmental  interfer¬ 
ence  with  his  “First  Amendment  *  *  *  rights  to  be  ‘  a 
supporter  of  the  Communist  movement’  or  to  engage  ‘in 
activities  which  support  the  Communist  movement’  or  to 
join  the  Communist  party,  at  least  so  long  as  his  conduct 
is  not  within  the  ambit  of  the  Smith  Act,  18  U.  S.  C.  2385”, 
and  is  therefore  invalid  (B.  Br.  S3)".  In  answer  to  that  as- 
-  3^ 

c  “It  is  essential  to  meet  the  situation  that  the  Executive  should 
have  wide  discretion  and  wide  authority  of  action.  No  one  can 
foresee  the  different  means  which  may  be  adopted  by  hostile  nations 
to  secure  military  information  or  spread  propaganda  and  dis¬ 
content.”  H.  Rep.  No.  485.  65th  Cong.,  2d  Sess.,  pp.  2-3,  accom- 
panving  the  bill  which  became  the  Act  of  Mav  22,  1918,  now  8 
U.S.C.  1185. 
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sertion,  we  rest  largely  upon  the  decisions  of  the  Supreme 
Court  rejecting  similar  contentions  in  cases  in  which  direct 
or  indirect  restraints  upon  members  of  the  Communist 
Party  and  others  associated  with  the  Communist  movement 
were  involved  (S.  R.  Br.  43-45).  See  also,  Communist  Party 
of  the  United  States  v.  Subversive  Activities  Control  Board , 
—  U.  S.  App.  D.  C.  — ,  223  F.  2d  531.  But,  in  view  of 
Boudin’s  assertion  that  his  passport  was  denied  “as  a 
penalty  for  allegedly  exercising  those  *  *  *  rights” 

(B.  Br.  23),  further  brief  comment jn ay  be  appropriate. 

As  Boudin  has  noted  at  page  of  his  brief,  the  criteria 
for  passport  denial  set  forth  in  Section  51.135  all  relate 
to  present  activity  (Sections  51.135(a)  and  (b))  or  to  pre¬ 
dictable  future  activity  (Section  51.135(c)).  They  are 
designed  “to  promote  the  national  interest  by  assuring  that 
persons  who  support  the  world  Communist  movement  of 
which  the  Communist  Party  is  an  integral  unit  may  not, 
through  the  use  of  United  States  passports,  further  the 
purposes  of  that  movement  *  *  *”  (22  CFR,  1954  Supp., 
51.135;  emphasis  supplied).  They  are  thus  designed  not 
for  punishment  but  for  the  prevention  of  future  conduct 
which  could  be  achieved  through  the  use  of  a  passport.  As 
the  Supreme  Court  said  in  American  Communications 
Assoc,  v.  Bonds,  supra,  in  distinguishing  Cummings  v.  Mis¬ 
souri,  4  Wall.  (U.  S.)  277,  and  Ex  Parte  Garland ,  4  Wall. 
(U.  S.)  333 — cases  heavily  relied  on  by  Boudin  elsewhere — 
from  the  situation  then  before  it  involving  the  “non-com¬ 
munist’’  affidavit  provisions  of  the  Labor  Management  Rela¬ 
tions  Act  (339  U.  S.  at  413-414) : 

Those  cases  and  this  also,  according  to  the  argument, 
involve  the  proscription  of  certain  occupations  to  a 
group  classified  according  to  belief  and  loyalty.  But 
there  is  a  decisive  distinction :  in  the  previous  decisions 
the  individuals  involved  were  in  fact  being  punished  for 
past  actions;  whereas  in  this  case  they  are  subject  to 
possible  loss  of  position  only  because  there  is  substan¬ 
tial  ground  for  the  congressional  judgment  that  their 
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beliefs  and  loyalties  will  be  transformed  into  future 
conduct.  Of  course,  the  history  of  the  past  conduct  is 
the  foundation  for  the  judgment  as  to  what  the  future 
conduct  is  likely  to  be ;  but  that  does  not  alter  the  con¬ 
clusion  that  §  9(h)  is  intended  to  prevent  future  action 
rather  than  to  punish  past  action.  [Emphasis  in  the 
original.] 

Cf.  Garner  v.  Board  of  Public  Works  of  Los  Angeles,  341 
U.  S.  716,  722. 

(iii)  Boudin  argues,  however,  that  regardless  of  the 
validity  vel  non  of  subsections  (a),  (b),  and  (c)  of  Section 
51.135,  his  passport  was  denied  on  a  ground  appearing  in 
none  of  these  subsections  but,  instead,  on  the  ground  that  he 
is  “a  supporter  of  the  Communist  movement,, — an  al- 
legedlv  unauthorized  and  fatallv  vague  standard  (B.  Br. 

Again  he  misreads  the  record  and  is  incorrect  as  a 
substantive  matter. 

On  May  27,  1955,  Loy  W.  Henderson,  Deputy  Under 
Seeretarv  for  Administration,  informed  Boudin  that  “the 
Secretary  has  disapproved  your  request  for  a  passport  on 
the  ground  that  the  granting  of  passport  facilities  to  you 
is  precluded  under  the  provisions  of  Section  51.135  of  the 
Passport  Regulations”  (J.  A.  10).  In  his  affidavit  of  Octo¬ 
ber  17,  1955,  the  Secretary  averred  that  his  decision  was 
based  on  the  conclusion  “that  further  passport  facilities 
should  be  denied  Plaintiff  under  the  Passport  Regulations 
and  in  the  national  interest”  (J.  A.  47) ;  that  the  evidence 
warranted  the  conclusion  “that  he  was  still  a  supporter  of 
the  Communist  movement”  (J.  A.  49) ;  and  that,  after  fur¬ 
ther  review  of  the  file,  the  Secretary  was  “still  of  the  view 
that”  Boudin  was  “a  person  whose  travel  abroad  will  sup¬ 
port  the  Communist  movement”  (J.  A.  49).  The  Secre¬ 
tary’s  affidavit  filed  in  this  Court  on  January’  11,  1956, 
avers  that  his  decision  was  based  on  the  conviction  “that 
[Boudin’s]  case  fell  within  the  scope  of  Section  51.135  of 
the  Passport  Regulations  *  *  *.” 

The  foregoing  statements  are  plainly  intended  merely 
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to  identify  the  authority  under  which  action  was  taken  in 
denying  the  passport  application.  This  is  particularly 
evident  in  view  of  the  use  of  the  words  here  complained  of — 
“support  the  world  Communist  movement” — in  the  pre¬ 
amble  of  Section  51.135  as  a  generic  phrase  encompassing 
the  more  detailed  provisions  of  the  ensuing  subsections. 
The  Department’s  statements  were  not  intended  to  serve  the 
function  of  an  administrative  “opinion”  setting  forth  in 
detail  the  particular  grounds  relied  on,  nor  was  there  any 
need  under  the  Regulations  or  otherwise  for  furnishing 
Boudin  a  detailed  statement  of  findings.  The  Regulations 
provide  that  an  applicant  whose  passport  is  tentatively 
denied  shall  be  notified  of  such  refusal  and  of  “the  reasons 
on  which  it  is  based,  as  specifically  as  in  the  judgment  of 
the  Department  of  State  security  considerations  permit” 
(22  CFR,  1954  Supp.,  51.137).  This  was  done  (J.  A.  23). 
There  is  a  similar  requirement  with  respect  to  final  denials 
by  the  Passport  Office  (22  CFR,  1954  Supp.,  51.137),  and 
this,  too,  was  complied  with  (J.  A.  8-9).  The  Regulations 
further  provide  that,  on  petition  to  the  Board  of  Pass¬ 
port  Appeals,  the  applicant  may  request  and  receive  “such 
additional  information  or  explanation  as  may  be  necessary 
to  the  preparation  of  his  case”  (22  CFR,  1954  Supp., 
51.162).  This,  too,  was  done  (J.  A.  49-52).  But,  with 
respect  to  the  Secretary’s  final  determination,  the  Regula¬ 
tions  require  only  that  “[t]he  decision  of  the  Secretary  of 
State  shall  be  notified  in  writing  to  the  applicant”  (22  CFR, 
1954  Supp.,  51.169).  This  does  not  require  anything  more 
than  the  notice  furnished  Boudin  in  Mr.  Henderson’s  let¬ 
ter  of  May  27,  1955  (J.  A.  10).  Cf.  Cole  v.  Young ,  —  U.  S. 
App.  D.  C.  — ,  226  F.  2d  337.  In  the  light  of  the  other  ma¬ 
terials  in  the  record,  as  well  as  that  letter,  denial  of  Boudin’s 
application  was  plainly  posited  on  the  substantive  grounds 
set  forth  in  Section  51.135  and  on  his  refusal  to  submit  the 
requested  affidavit. 

In  any  event,  we  submit  that  the  phrase  “supporter  of 
the  Communist  movement”  does  not  suffer  from  the  vague¬ 
ness  which  Boudin  asserts.  His  attempt  to  equate  the 
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term  “supporter”  with  the  words  “sympathizer”  and 
“promoter”  in  the  indictment  in  United  States  v.  Latti- 
more,  94  U.S.  App.  D.C.  268,  215  F.  2d  847,  is  without  merit 
— apart  from  the  fact  that  we  are  not  here  concerned  with  a 
criminal  statute  or  an  indictment.  In  the  Lattimore  case  this 
Court,  and,  it  appears,  the  District  Court,  both  passed  solely 
on  the  conciseness  of  the  word  “sympathizer”  since  the  two 
words  there  involved — “sympathizer  *  #  #  or  promoter” — 
were  stated  in  the  alternative  in  the  indictment.  112  F. 
Supp.  507,  515-519 ;  215  F.  2d  at  849,  850.  While  both  courts 
there  held  that  the  use  of  the  word  “sympathizer”  rendered 
the  count  void  for  vagueness,  there  is  a  vast  difference  be¬ 
tween  a  “sympathizer”  as  there  defined  by  the  courts  and 
a  “supporter,”  particularly  in  the  light  of  the  distinction 
drawn  between  beliefs  and  actions  under  the  First  Amend¬ 
ment.  Cf.  American  Communications  Assoc,  v.  Douds, 
supra;  Communist  Party  of  the  United  States  v.  Subversive 
Activities  Control  Board,  supra,  223  F.  2d  at  545,  546.  The 
word  “sympathizer”  connotes  mere  intellectual  or  emo¬ 
tional  attachment,  whereas  “supporter”  connotes  active  aid 
and  encouragement.7 

(b)  The  Secretary  may  lawfully  require  applicants  to 
submit  affidavits  with  respect  to  past  membership  in  the 
Communist  Party. —  What  we  have  shown  thus  far  estab- 


7  Thus,  Webster’s  International  Dictionary,  2d  Ed.  (1952)  defines, 
in  the  contexts  here  relevant,  the  verbs  “to  sympathize”  and  “to 
support”  as  follows: 

sympathize  *  *  *  4.  To  be  in  sympathy  intellectually; 

to  understand  through  fellow  feeling;  to  be  favorably  im¬ 
pressed;  as.  to  sympathize  with  one’s  insurgency;  to  sympathize 
with  a  proposal  or  party. 

support  *  *  *  3.  To  uphold  (one)  by  aid  or  countenance; 
to  take  the  side  or  promote  the  cause  of,  esp.  in  a  dispute,  an 
election,  etc.:  to  back  up;  as,  to  support  the  administration  or 
the  defendant  in  an  action;  also,  to  uphold  or  defend  as  valid, 
right,  just,  etc.;  as,  to  support  a  cause;  to  support  a  policy,  even 
at  the  risk  of  his  life  and  fortune:  to  support  the  claims  of  the 
defendant.  fEmpahsis  in  the  original.] 
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lishes  the  validity  of  Section  51.135  and  demonstrates  that 
the  provisions  thereof,  coupled  with  and  reinforced  bv 
Boudin’s  failure  to  submit  the  requested  affidavit,  in  fact 
formed  the  basis  of  the  Secretary’s  determination.  Boudin 
further  contends,  however,  that  the  Secretarv  mav  not 
require  the  submission  of  an  affidavit  with  respect  to  past 
membership  in  the  Communist  Party  as  provided  in  Section 
51.142  of  the  Passport  Regulations.  What  we  said  on  this 
question  in  the  Robeson  brief  with  respect  to  affidavits 
concerning  present  membership  in  the  Communist  Party 
is  generally  relevant  here.  See  S.  R.  Br.  45-47.  Although 
w’e  also  touched  upon  the  requirement  of  an  affidavit  con¬ 
cerning  past  membership  (S.  R.  Br.  47),  further  develop¬ 
ment  of  this  latter  point  is  required  by  the  circumstances  of 
this  case. 

We  think  it  self-evident  that  an  applicant’s  past  mem¬ 
bership  or  non-membership  in  the  Communist  Party  is  a 
fact  of  obvious  relevance  and  great  materiality  to  the  cri¬ 
teria  set  forth  in  Section  51.135.  While  all  these  criteria 
relate  to  present  or  predicted  activity,  “the  history  of  the 
past  conduct  is  the  foundation  for  the  judgment  as  to  w’hat 
the  future  conduct  is  likely  to  be  *  *  American  Com¬ 
munications  Assoc,  v.  Bonds,  339  IT.  S.  382  at  413-414. 
“Past  conduct  may  well  relate  to  present  fitness;  past 
loyalty  may  have  a  reasonable  relationship  to  present  and 
future  trust.”  Garner  v.  Board  of  Public  Works  of  Los 
Angeles.  341  U.  S.  716  at  720.  There  is  consequently  ample 
justification  for  the  inquiry  here  attempted  but  thwarted  by 
Boudin’s  failure  to  comply  with  the  Regulations. 

Clearly,  this  justification  for  inquiry  is  not  dissipated  by 
Boudin’s  submission  of  an  affidavit  denying  present  mem¬ 
bership  in  the  Communist  Party.  Such  an  affidavit  is  not 
conclusive  upon  the  Secretary,  although  an  affidavit  admit¬ 
ting  present  membership  W'Ould  be  dispositive  (22  CFR, 
1954  Supp.,  51.142).  He  is  still  free  to  find  that  the  ap¬ 
plicant  is,  in  fact,  a  member  of  the  Communist  Party,  or 
that  he  otherwise  falls  within  Section  51.135.  In  this  con¬ 
nection,  Mrs.  Shipley’s  paraphrase  of  the  language  of  Sec- 
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tion  51.135(a)  in  her  letter  of  February  24,  1955,  notify¬ 
ing  Boudin  of  the  denial  of  his  application  by  the  Passport 
Office,  is  significant  (J.  A.  8-9).  Her  letter  in$^>med  Boudin 
that  the  Department  had  reason  to  believe  that'he  had  been 
a  member  of  the  Communist  Party,  and  that  if  his  member¬ 
ship  had  been  terminated,  such  termination  was  merely 
nominal.  Boudin  ’s  denial  of  present  membership  leaves 
unanswered  the  question  whether,  regardless  of  the  formal 
state  of  his  affiliation  with  the  Communist  Party,  Boudin 
continues  to  support  the  Party  under  its  direction  and 
control. 

Such  further  inquiry  is  not  a  mere  ‘‘fishing  expedition” 
as  Boudin  denominates  it  (B.  Br.  lib).  To  the  contrary,  it 
is  an  example  of  an  entirely  proper  use  of  confidential  de¬ 
rogatory  information  which  cannot  be  disclosed  to  an  ap¬ 
plicant.  In  Brooks  v.  Laics ,  92  U.  S.  App.  D.  C.  366,  208 
F.  2d  18,  Chief  Judge  Edgerton  took  cognizance  of  a  com¬ 
parable  practice  in  his  concurring  opinion,  stating  with 
approval  that  (208  F.  2d  at  33) : 

*  *  *  the  information  obtained  by  The  National 

Conference  of  Bar  Examiners  is  confidential  (it  needs 
to  be  so,  else  many  sources  of  information  would  be 
Closed  to  it)  and  hence  occasionally  an  examining  board 
will  have  derogatory  information  about  an  applicant, 
and  not  be  able  to  use  it.  This  insufficiency  can  some¬ 
times  be  overcome  by  skillful  interrogation  of  the 
applicant  so  as  to  get  him  to  admit  the  wrong¬ 
doing  *  *  *. 

Finally,  it  should  be  pointed  out  that  Boudin  takes  the 
same  mistaken  view  of  the  nature  of  the  request  for  an 
affidavit  as  does  Robeson,  seeking  to  analogize  it  to  the  oaths 
required  in  Pierce  v.  Carskadon,  83  IT.  S.  234,  and  in  the 
Cummings  and  Garland  cases,  supra,  wherein  the  plain¬ 
tiffs  had  two  alternatives :  to  sign  a  prescribed  oath  which 
could  not  be  truthfully  subscribed  to  or  to  forego  the  right 
or  privilege  attendant  thereon.  Here,  as  we  have  already 
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made  clear  (S.  R.  Br.  47),  that  dilemma  does  not  exist. 
The  submission  of  a  truthful  affidavit,  no  matter  what  the 
truth  may  be,  will  not  be  conclusive  either  for  or  against 
the  issuance  of  a  passport.  It  will  merely  be  important 
evidence  for  the  consideration  of  the  Secretary,  who  is  free 
to  find  Boudin  to  be  within  Section  51.135  despite  a  denial 
of  past  membership  or  to  issue  him  a  passport  despite  an 
admission  of  past  membership.  Only  the  refusal  to  sub¬ 
mit  any  affidavit  whatsoever  on  the  matter  of  past  member¬ 
ship  is  conclusive,  since  such  refusal  constitutes  a  failure  to 
comply  with  the  statutes  and  regulations,  to  make  a  prima 
facie  showing  of  eligibility,  and  to  make  due  disclosure  of 
material  information. 

IV 

Boudin  Has  No  Standing  to  Assert  His  Client’s  Rights  Under  the 
Fifth  and  Sixth  Amendments  as  a  Ground  for  Requiring  the 
Granting  of  the  Relief  Sought 

Boudin  urges  that  denial  of  his  passport  deprives  his 
client,  David  N.  Leff,  of  the  constitutional  right  to  the  as¬ 
sistance  of  counsel  guaranteed  by  the  Sixth  Amendment 
Wand  to  due  process  of  law  under  the  Fifth  Amendment 
77k  Br.  But  Boudin  fails  to  point  to  any  prece¬ 

dent  which  would  give  him  standing  to  assert  the  rights  of  a 
third  party.  In  advancing  this  contention,  Boudin  ignores 
the  fundamental  principle  that  a  litigant  has  no  standing  to 
assert  the  constitutional  rights  of  one  who  is  not  a  party  to 
the  proceeding.  Tileston  v.  Ullman,  318  U.  S.  44,  46,  and 
cases  cited. 
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CONCLUSION 

For  the  foregoing  reasons,  and  the  reasons  set  forth  in 
our  earlier  briefs,  it  is  respectfully  submitted  that  the  Dis¬ 
trict  Court’s  order  of  November  22, 1955,  should  be  vacated 
and  the  cause  remanded  for  the  entrv  of  summarv  judg- 
ment  for  the  Secretary. 

Leo  A.  Rover, 

United  States  Attorney. 
Paul  A.  Sweeney, 

!  Benjamin  Forman, 

B.  Jenkins  Middleton, 
Attorneys,  Department  of  Justice. 
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